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WHETHER PASSENGERS GOING TO OR FROM 
TRAINS ARE GUILTY OF CONTRIBUTORY 
NEGLIGENCE FOR FAILING TO STOP, LOOK 
AND LISTEN WHEN CROSSING INTERVEN- 
ING RAILROAD TRACKS. 


Two recent cases in adjoining states seem 
to evidence quite a radical disagreement as to 


what the law is or should be on the question | 


stated as the subject of this editorial. For 
instance, in the case of Steber v. Chicago, etc., 
R. R., 91 N. W. Rep. 654, the Supreme 
Court of Wisconsin held definitely that the 
fact that one has the rights of a passenger, as 
regards protection by the railway company, 
and is killed while taking the only way open 
to her destination, affords no excuse for fail- 
ing tolook and listen before cPossing an in- 
tervening track. The court said: ‘‘As we 
read the evidence and the argument of coun- 
sel for appellant, there is no claim that the 
plaintiff looked north on the track or listened 
for a coming train or engine before she pro- 
ceeded into the region of danger. Counsel 
seems to think that she had the rights of a 
passenger, and that no other way to reach 
her destination than the one she pursued 
was opened to her, hence that she was ex- 
cused for proceeding as she did, regardless of 
the probability of danger, and was warranted 
in depending upon respondent to avoid in- 
juring her. We know of no such rule of law. 
There is no such rule. No one is excusable 
for stepping upon a railway track without 
first using the precautions we have stated for 
his own protection. As has often been said 
the mere presence of the track is an efficient 
warning of danger. That warning must be 
reasonably heeded by a person about to cross 
the track, else he will be presumed conclu- 
sively, as a matter of law, to assume the risk 
of doing otherwise.’’ 

On the other hand, a rule just contrary to 
that in Wisconsin is laid down by the Supreme 
Court of Illinois in the recent case of Chi- 
cago Terminal Transfer R. R. v. Schmelling, 
64 N. E. Rep. 714, where it was held, witb- 
out limitation, that a passenger, in alighting 





from a train at a regular stopping place, may 
assume that a safe means of passage from the 
train has been provided, and is not re- 

quired to stop, and look, and listen,’to see 

whether a train is approaching on a parallel 

track, before attempting to cross it. The 
court said: ‘‘It was not the duty cf the de- 

fendant in error, when alighting from the 

train, to look out for engines or cars that 

might be approaching on the track east of the 
track on which the train from which he. 
alighted stood. It was the duty of the plaint- 

iff in error to provide a safe means of access 

to and from its station at Twenty-sixth street 

for the use of its passeugers ; and the defend- 

ant in error had a right to assume that the 
place adopted for discharging its passengers 

at that point was safe.’’ This decision of the 
Illinois court, so thoroughly unequivocal, is 
borne out by its former decisions. Pennsyl- 

vania Co, v. McCaffrey, 173 Ill. 169, 50 N. 

E. Rep. 713; Railroad Co. vy. Winters, 175 

Ill. 293, 51 N. E. Rep. 901. In the case of 
Chicago, ete., R. R. v. Wilson, 63 Ill. 167, 

this court went even further and held that a 
passenger in going on a platform between two 
tracks where trains passed was not negligent, 

though he saw another train approaching the 
passing point, since he might assume that it 

would have stopped before entering such a 

dangerous place. 

We believe the great weight of authority, 
and certainly the better reason favor the rule 
announced by the Illinois courts, at least to 
the extent of holding that it is not contribu- 
tory negligence, as a matter of law, for a pas- 
senger going to or from a train to fail to stop, 
look and listen before crossing intervening 
tracks, the reason being that it is the safer 
and more reasonable policy to impose upon 
the railroad company the duty of providing a 
safe and convenient way for passengers going 
to or from trains at regular stations. Rich- 
mond, ete., R. R. v. Powers, 140 U. S. 43; 
St. Louis, etc., R. R. v. Johnson, 59 Ark. 122, 
26 S. W. Rep. 593; Atchison, etc., R. R. v. 
Shean, 18 Colo. 368, 33 Pac. Rep. 108; Bal- 
timore, etc., R. R. v. State, 81 Md. 371, 32 
Atl. Rep. 201; McDonald vy. Railroad Co. 
127 Mo. 38, 29S. W. Rep. 848; Parsons v. 
Railroad Co., 1138 N. Y. 355, 10 Am. St. 
Rep. 450; Pennsylvania, ete., Co. v. White, 
88 Pa. St. 327. Warner v. Railroad Co., 168 
U. §. 339; Betts v. Railroad Co., 191 Pa. 
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St. 575, 43 Atl. Rep. 362; Graven v. Mac- 
Leod, 92 Fed. Rep. 846; Conway v. Rail- 
road Co., 51 La. Ann. 146, 24 So Rep. 780; 
Atlantic, etc., Railway Co. v. Goodin, (N. J. 
1899), 42 Atl. Rep. 333; Beecher v. Railroad 
Co., 161 N. Y. 222,55 N. E. Rep. 899; 
Chesapeake, etc., Railway Co. v. King, 99 
Fed. Rep. 251. 

In Massachusetts, on the other hand, a rule 
is laid down similar to that in the Wisconsin 
ease. Thus, in the case of Connolly v. Rail- 
road Co., 158 Mass. 8, the court held that 
where defendant in leaving his train for the 
purpose of reaching the highway, crossed an 
intervening track without stopping to look and 
listen, he was guilty of contributory negli- 
gence, even though there was a regulation of 
the railroad company that a train should not 
pass another which was discharging passen- 
gers at a station. Justice Holmes said: 
“The question comes down to this—whether 
a person is warranted in assuming that trains 
will not cross each other at a station, and in 
shutting his eyes and walking ahead on that 
assumption.’’ The court answered the ques- 
tion propounded in the negative. In its latest 
decisions this court has consistently sustained 
the rule thus laid down. Debbins v. Old 
Colony Railroad, 154 Mass. 402; Winslow v. 
Railroad, 165 Mass. 264. 

In Texas it has been held that if a pas- 
senger walks on an _ intervening track, 
knowing a train to be due, without look- 
ing and listening he is guilty of contributory 
negligence. Missouri, ete., R. R. v. Martin, 
(Tex. Civ. App.) 44 8. W. Rep. 703 ; Sanchez 
vy. Railroad Co. (Tex. Civ. App.) 27S. W. 
Rep. 922. Contra, Atlantic, etc., Railway Co. 
v. Goodin (N. J. 1899), 42 Atl. Rep. 333. 
But, otherwise, if he had no reason to believe 
that a train was due to arrive. Sanchez v. 
Railroad Co., 3 Tex. Civ. App. 89, 22S. W. 
Rep. 242. So also, where a person jumps from 
a moving train at a place other than the station 
and not on the invitation or the consent of the 
conductor, he takes the risk of being struck 
by a train on an intervening track. Lenix v. 
Railroad Co., 76 Mo. 86. But otherwise, if he 
jumps off on the invitation or with the consent 
of the conductor. McDonald v. Rapid Transit 
Railway Co., 127 Mo. 38, 29'S. W. Rep. 848. 
In Rhode Island it was held that when a pas- 
senger got off at a station merely to stroll 
around and, his train starting, made a dash 





to get on board without looking for approach- 
ing trains on intervening tracks, he was guilty 
of contributory negligence. Chaffee v. Old 
Colony R. R., 17 R. I. 658, 24 Atl. Rep. 141. 
But, even if an intending passenger sees a car 
approaching on an intervening track, he is 
not always guilty of contributory negligence 
in attempting to board a train on a farther 
track. St. Louis, ete., Railway Co. v. 
Casseday (Tex. 1898), 48 S. W. Rep. 6. In 
this case while a train was standing at the 
station and passengers crowding into it, a 
freight train plunged into the crowd and in- 
jured certain of them. The plaintiff in 
this case saw the freight train but did not 
know it was moving. It was held that he had 
a right to assume that the freight train would 
not be pushed into the crowd without warn- 
ing; so that it was not contributory negli- 
gence to fail to keep an eye on the freight 
train. 

It is evident from the authorities cited that 
the Wisconsin rule is not the law generally 
recognized. The rule making it necessary to 
‘*stop, look and listen’’ before a person ven- 
tures to cross a railway track is harsh enough 
in this age of haste and hurry, without ex- 
tending it unreasonably. The natural in- 
stincts of a man tell him to hesitate in the 
presence of danger, and of course no sane 
man would rush intentionally into death. 
Nevertheless, the rule is doubtless fair and 
reasonable under ordinary circumstances and 
when applied to accidents at railroad crossings 
upon the highway. But a passenger upon a 
train, or about to board a train, stands upon a 
different footing. He goes upon the tracks 
of the railroad at the express invitation of the 
railroad company, and upon the latter rather 
upon the former should be the duty of pro- 
viding for the safety of their invited guests. 
Indeed, the most careful persons, when leaving 
or arriving at a railroad depot are so bewil- 
dered by the noise and smoke and the din of 
traffic as to be utterly incapable of using their 
senses with the same accuracy or judgment 
as they or others may think they ought to 
have done in looking back upon the ocecur- 
rence in the calm and quiet of the court room. 
Moreover, by the enforcement of simple rules, 
altogether within the power of the railroad 
company, no danger or injury from crossing 
intervening tracks would exist to passengers 
The difficulty, 


boarding or leaving a train. 
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however, is that these rules when made are 
not enforced. 

Indeed, in a case in Massachusetts a railroad 
defendant admitted that they had made a rule 
that a train should never pass another which 
was either receiving or letting off passengers, 
but that it never was enforced. And yet the 
supreme court of that state made the ridicu- 
lous holding that the rule was not made in the 
interest of passengers. It is just such decis- 
ions that encourage the lax enforcement of 
reasonable rules for the protection of passen- 
gers in such places. If railroad companies 
were held responsible for the safety of pas- 
sengers crossing intervening tracks to or from 
their destination, while acting with ordinary 
care, and within the rules or on the direct 
invitation of the company, there would be a 
marked reduction of the number of accidents 
arising in that particular class of cases. 

The proper rule, therefore, may be said to 
be that when a train has stopped and the in- 
vitation, either expressed or implied, is given 
by the railroad company for passengers to 


‘board or alight, the duty rests upon the rail- 


road company to have the way clear to and 
from the train, and it is not contributory neg- 
ligence for a passenger in crossing interven- 
ing tracks not to stop, look and listen. So 
also, where, in order for a passenger, who has 
alighted from a train, to leave the station 
premises, it is necessary to cross intervening 
tracks, while he is not absolved from the 
duty of exercising care to-avoid danger, he 
certainly is justified in presuming, in the ab- 
sence of circumstances of warning, that the 
trains of the company will not be so operated 
as to impose upon him the same high degree of 
care which he would be required to exercise if 
he were not a passenger, but a traveler cross- 
ing at a public crossing. We might call at- 
tention to the fact in passing, that this latter 
phase of the rule is eloquently maintained in 
the recent case of Chesapeake, etc., Railroad 
Co. v. King, 99 Fed. Rep. 251. Thus, it is 
evident that the rule announced by the Wis- 
consin case, supra, is not the law. The Iili- 
nois court, on the other hand, while a little in 
advance of the procession, evidences the tend- 
ency of the authorities to uphold a more rea- 
sonable and humanitarian doctrine in this 
class of cases. 





NOTES OF IMPORTANT DECISIONS. 





SEDUCTION—CAN A MAN BE SEDUCED INTO 
CARNAL INTERCOURSE WITH A FEMALK.—Strange 
and curious cases are, of course,not uncommon in 
the law, but the plea made by the defendant in 
the recent case of State v. Maxwell, 91 N. W. 
Rep. 772, that the young woman whom he robbed 
of her chastity, in reality seduced him into carnal 
intercourse against his will, forces a feeling of in- 
credulity into the mind that renders it insuscepti- 
ble and impatient of any argument or evidence in 
support of it. This was also very evidently the 
state of mind ofthe Supreme Court of Iowa in 
deciding the case. we have just mentioned. 
The court says: ‘The evidence tends to show that 
there was talk of marriage between the parties as 
early as 1896; that the defendant caressed and 
kissed the prosecutrix and addressed to her en- 
dearing terms and words of love, which since the 
beginning of time have been the insignia of 
affection and desire. She also testified that she 
permitted him to deflower her only after his solemn 
promise of marriage, and assurance to her that it 
was not wrong under the circumstances, and that 
many other young people were doing the same 
thing. This promise and these assurances he of 
course denies, and says that at the time of their 
first intercourse she made the advances, and in 
reality seduced him. This plea is hoary with 
age, but to the credit of the sex it may be said 
that it is seldom interposed, and less often. be- 
lieved. Indeed, we think it may safely be 
asserted that from its interposition in the garden 
of Eden to the present time it has been but little 
favored by either layman or divine; hence it is 
not strange that the jury in this case did not give 
it more credit than the verdict indicates.” 





NEw TRIAL—WHEN NEWLY DISCOVERED EvI- 
DENCE, EVEN IF CUMULATIVE, WILL BE GROUND 
FOR NEW TRIAL. — It is well settled that newly 
discovered evidence, to be a sufficient. ground for 
a new trial, must have the following characteris- 
tics: Ist, it must be such as will probably change 
the result if a new trial is granted; 2d, it must 
have been discovered since the trial; 34, it must 
be such as could not have been discovered before 
the trial by the exercise of due diligence; 4th, it 
must be material; 5th, it must not be merely cum- 
ulative; 6th, it must not merely impeach or con- 
tradict former evidence. As to the fifth require- 
ment, that such evidence must not be merely 
cumulative, there seems to be a very confused 
idea in the minds of both courts and lawyers as to 
just what is meant by the word “cumulative,” if 
we may judge from the great mass of litigation 
in which this point of law is very prominent. 

This particular question, however, comes up in 
an interesting form in the recent case of Parsons 
v. Lewiston Street Railway, 52 Atl. Rep. 1006. In 
this case plaintiff sued for damages occasioned by 
the fright of his horse from the operation of a 
snow-plow by the servants of defendant railway. 
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He alleged that after his horse became frightened 
the motorman continued to operate the plow after 
seeing the danger he was in, the plaintiff, him- 
self, being his only witness to that fact. Upon 
the other hand, four witnesses, all in the employ 
of the defendant, and who were on the plow at 
the time, testified that the motorman stopped the 
plow as soon asthe horse appeared frightened. 
There was a verdict for the defendant. After the 
trial, and accidentally, the plaintiff discovered 
three additional witnesses who saw the accident, 
and offered to testify that the snow-plow did not 
stop until after the accident. The plaintiff offered 
the discovery of this evidence as a ground fora 
new trial]. The trial court denied the motion, from 
which action of the court the plaintiff appealed. 
In overruling the decision of the trial court, the 
Supreme Court of Maine held that it is not an ab- 
solute and unqualified rule that a new trial will 
not be granted under any circumstances upon 
newly discovered cumulative evidence. On this 
point the court said: 

‘It is true that this evidence is cumulative, but 
it is not an absolute and unqual{fied rule that a 
new trial will not be granted under any circum- 
stances upon newly discovered cumulative testi- 
mony. Snowman vy. Wardwell, 32 Me. 275. When 
the newly discovered evidence is additional to 
some already in the case in support of the same 
proposition, the probability that such new evi- 
dence would change the result is generally very 
much lessened, so that much more evidence, or 
evidence of much more value, will generally be 
required when such evidence is cumulative; 
but if the newly discovered testimony, although 
merely cumulative, is of such a character as to 
make it seem probable to the court that, notwith- 
standing the same question has already been 
passed upon by the jury, a different result would 
be reached upon another trial with the new evi- 
dence, then such new trial should be granted.” 


While this decision is certainly contrary to the 
great weight of authority, we think it eminently 
just and fair. The rule or principle denying a 
new trial on the ground of newly discovered evi- 
dence, where such evidence is merely cumulative, 
does not rest upon any just or solid foundation 
when applied rigidly and inflexibly. As was 
said by the Supreme Court of New York: “It is 
simply the dictate of authority which has been 
followed without much _ consideration of its 
foundation, and is not one to be extended to 
cases not falling directly within its language. 
There is certainly no justice in subjecting a per- 
son to what is really an unfounded claim, or for 
preventing him from maintaining an equally 
well-founded defense, because the evidence dis- 
eovered by him by which that can be done may 
be of the same quality or description as that given 
upon the trial in which he has been defeated.” 
Wilcox Silver Plate Co. v. Barclay, 48 Hun (N. 
Y.) 54. 

In many jurisdictions, however, the courts have 
broken away from the hard or fast rule as to 





newly discovered cumulative evidence, or 
showing a tendency in that direction. And the 
more just and logical rule now being recognized 
is that newly discovered evidence, although 
cumulative, will be sufficient ground for a new 
trial, if it appears that such evidence would 
probably change the result. Keet v. Mason, 167 
Mass. 154; Hart v. Brainerd, 68 Conn. 50; Kochel 
v. Bartlett, 88 Ind. 237; Cleslie v. Frerichs, 95 
Iowa, 83; Mercer v. Mercer, 87 Ky. 21; State v. 
Stowe, 3 Wash. 206; Smythe v. State, 17 Tex. 
App. 244; White v. Nafus, 84 Iowa, 350; Ander- 
son v. State, 43 Conn. 514. 

WITNESSES—RULE FOR TESTING THE COMPE- 
TENCY OF INFANTS AS WITNESSES.—Difficulty has 
often been encountered by lawyers and trial courts 
in determining when a child of tender years 
shows sufficient appreciation of the obligation of 
an oath to render the child competent as a wit- 
ness. We know no clearer or moreaccurate ex- 
pression of the rule to be followed in this class of 
cases than that offered by the Supreme Court of 
Towa in the recent case of State v. King, 91 N. 
W. Rep. 768. Speaking through Chief Justice 
Ladd, the court said : 

‘“*When a child under I4 years of age is called as 
a witness, the preliminary inquiry should be di- 
rected solely to ascertaining whether sufficient 
capacity is possessed to understand the obligation 
of an oath, Above that age every person is pre- 
sumed, until the contrary appears, to have com- 
mon discretion and understanding. No presump- 
tion prevails in favor of the competency of one 
under 14 years of age. Anciently, a child of less 
than nine years was conclusively presumed inca- 
pable, but all modern decisions seem to declare 
intelligence, and not age, the proper test. See 
State v. Whittier, 21 Me. 341,38 Am. Dec. 272. 
Under our statute, ‘‘every human being of sufti- 
cient capacity to understand the obligation of an 
oath is competent as a witness except as other- 
wise declared.”” Section 4601, Code. Facts which 
formerly caused the exclusion of testimony are 
now shown for the purpose of lessening credi- 
bility. Section 4602. Intelligence, then, and 
not belief, nor the power of moral perception, is 
the test. White v. Com., 96 Ky. 180, 28 S. W. 
Rep. 340; Com. v. Carey, 2 Brewst. 404. Treat- 
ment of knowledge of God and the elementary 
precepts of Christianity as controlling seems to 
rest, in part, at least, on the oldrule exacting faith 
as one of the necessary qualifications to give tes- 
timony. Beason v. State, 72 Ala. 191; State v. 
Michael, 37 W. Va. 565,16 S. E. Rep, 803, 19 L. 
R. A. 605; State v. Belton, 24 8. Car. 185, 58 Am. 
Rep. 245; State v. Washington, 49 La. Ann. 
1602, 22 So. Rep. 841, 42 L. R. A. 553. These 
matters may well be considered in measuring the 
minor’s intelligence, for religious training in 
early childhood is the rule, rather than the ex- 
ception, in this Christian land. Evidence of the 
extent of their appreciation may materially aid in 
estimating capacity, but itis not to be regarded 
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as decisive. A child is to be no more rejected as 
a witness because of not having heard of Gdd, 
the Devil, or the Saviour,than a person of maturity 
with such knowledge, but without belief in their 
existence. Ordinarily, the attention of a person of 
immature age is not directed to controversies 
calling for judicial investigation, and, when it 
does become necessary to use them as witnesses, 
instruction is essential that they may know pre- 
cisely what the law exacts. It is not so material 
when this is given,—whether shortly before the 
trial or during its progress. If is material that 
the meaning and obligation of the oath be appre- 
ciated and comprehended. State v. Todd, 110 
Iowa, 632, 82 N. W. Rep. 322. Indeed, causes 
have been held properly postponed for the pur- 
pose of thus instrnacting a witness. Com. v. 
Lynes, 142 Mass. 577, 8 N. E. Rep. 408, 56 Am. 
Rep. 709. Contra, Tayloe v. State, 22 Tex. App. 
529, 3 S. W. 753, 58 Am. Rep. 656. As capacity 
to understand, and not the character of the 
child’s training, is the test, it can make little dif- 
ference when instruction has beengiven. Itisthe 
better practice, however, to advise the proposed 
witness long enough before the trial to permit of 
reflection on the character and responsibility of 
of the new situation in which he is to be placed. 
The decision as to capacity is primarily for the 
judge, though the evidence adduced may be con- 
sidered by the jury, in connection with the age of 
the witness, his understanding and sense of moral 
accountability, in passing upon the value of the 
the testimony subsequently given on the merits. 
The court sees the witness, notices his manner, 
observes the apparent degree of intelligence and 
maturity of mind; and, as these matters cannot 
be photographed in the record, its decision will 
not be disturbed unless clearly erroneous. Wheeler 
v. U.8., 159 U.S. 523, 16 Sup. Ct. Rep. 93, 40 L. 
Ed. 244; State v. Juneau, 88 Wis. 180, 59 N. W. 
Rep. 580,24 L. R. A. 857, 43 Am. St Rep. 877;Com. 
v. Robinson, 165 Mass. 427,43 N. E. Rep. 121; Da- 
vidson v. State, 39 Tex. 129; State v. Richie, 28 La. 
Ann. 327, 26 Am. Rep. 100; State v. Michael, 37 
W. Va. 569, 16 S. E. Rep. 803, 19 L. R. A. 605, 
and note.”’ 





RELEVANCY OF EVIDENCE OF PRICE 
PAID FOR SIMILAR LAND IN VICI- 
NITY TO SHOW LAND VALUE. 


General Principles. — It is one of the well- 
known rules governing the production of tes- 
timony that the evidence offered should be 
directed and confined to matters which are in 
dispute, or which form the subject of investi- 
gation and also, that it must correspond to 
the allegations. The application of this rule 
excludes all evidence of collateral facts, or 
those which are incapable of affording any 
reasonable presumption or inference as to the 
principal fact or matter in dispute. It is not 








necessary, however, that the evidence should 
bear directly upon the issue. It is admissible 
if it tends to prove the issue, or constitutes a 
link in the chain of proof, although alone, it 
might not justify a verdict in accordance with 
it. Therefore, facts which are apparently 
collateral may become relevant on proof that 
they are connected by some link with the 
matter in issue, or where there is such logical 
connection between the fact offered as evi- 
dence, and the issuable fact that proof of the 
former tends to make the latter more probable 
or improbable.! The question has frequently 
arisen in the courts whether the values of 
lands can be shown by evidence of. sales of 
other lands in the neighborhood. It is clear 
that the opinions of witnesses founded upon a 
knowledge of the location, productiveness, or 
adaptation of the land to particular uses not 
speculative, or of the market or selling price 
of the land in the vicinity, are legal evidence 
to prove value. ? 

Negative Doctrine. — But there is a line of 
authorities which hold that though the opin- 
ions of witnesses thus qualified by their knowl- 
edge of the subject are competent evidence 
they cannot, upon direct examination, be al- 
lowed to testify concerning particular sales of 
adjoining or neighboring lands, notwithstand- 
ing those transactions may constitute the 
source of their knowledge.’ These decisions 
are based on the theory that what one may 
have received for his property is a collateral 
fact to an issue involving what another should 
receive, and, if in no way connected with it, 
proves nothing; and also, on the reasoning 
that direct proof of other sales and of the 
prices paid gives to the agreements of such 
third parties the effect of evidence without 


1 Greenl. on Evi. sees. 51, 52, 448; Best. Ev. sec. 251; 
Jones, Ev. sec. 136. 

2? Jones, Ev. see. 165; Railroad Co. v. Pearson, 35 
Cal. 247, 261; Railroad Co. vy. Hiester, 40 Pa. St. 53, 55; 
Mayor, ete., v. Smith & Schwarz Brick Co., 80 Md. 458, 
31 Atl. Rep. 423. 

8 Railroad Co. vy. Pearson, 35 Cal. 247; Spring Valley 
Waterworks Co. vy. Drinkhouse, 92 Cal, 528, 28 Pac. 
681; Railroad Co. v. Keith, 53 Ga. 178; Stinson y. 
Railway Co., 27 Minn. 284, 6 N. W. Rep. 784; Railroad 
Co. v. Benson, 36 N. J. Law, 557; Bradshaw v. Rail- 
road Co.,45 Hun, 605, 1 N. Y. Supp. 691; Mayor, ete., v. 
McCarthy, 102 N. Y. 463, 680; Huntington v. Attril, 118 
N. Y. 365, 23 N. E. Rep. 544; Jn re Thompson, 127 N. 
Y. 463, 28 N. E. Rep. 384, 14 L. R. A. 52; Railroad Co. 
y. Hiester, 40 Pa. St. 58; Railroad Co. v. Bunnell, 81 
Pa. St. 414; Railroad Co. vy. Vance, 115 Pa. St. 325, 8 
Atl. Rep. 764; Railroad Co. y. Ziemer, 124 Pa. St. 560, 
17 Atl. Rep. 187. 
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giving any opportunity for cross-examination 
to show that the price paid was excessive or 
inadequate. As was said in a proceeding to 
condemn a water right, where evidence of the 
amount paid by the city for a similar water 
right was sought to be introduced, ‘‘a party 
may not establish the value of his land by 
showing what was paid for another parcel 
similarly situated, because it operates to give 
to the agreement of the grantor and grantee 
the effect of evidence by them that the con- 
sideration for the conveyance was the market 
value, without giving to the opposite party the 
benefit of cross-examination to show that one 
or both were mistaken. If some evidence of 
value, then, prima facie, a case may be made 


out, so far as the question of damages is con-' 


cerned, by proof of a single sale, and thus the 
agreement of the parties which may have been 
the result of necessity or caprice would be 
evidence of the market value of land similarly 
situated, and becomes a standard by which 
to measure the value of land in controversy. 
This would lead to an attempt by the oppos- 
ing party to show — first, the dissimilarity of 
the two parcels of land; and, second, the cir- 
cumstances surrounding the parties which in- 
duced the conveyance,—such as a sale by one 
in danger of insolvency, in order to realize 
money to support his business, or a sale in 
any other emergency which forbids a grantor 
to wait a reasonable time for the public to be 
informed of the fact that his property is in the 
market; or, on the other hand, that the price 
paid was excessive, and occasioned by the 
fact that the grantee was not a resident of the 
locality, nor acquainted with real values, and 
was thus readily induced to pay a sum far ex- 
ceeding the market value. Thus, each trans- 
action in real estate claimed to be similarly 
situated might present two side issues, which 
could be made the subject of as vigorous con- 
tention as the main issue, and, if the transac- 
tions were numerous, it would result in un- 
duly prolonging the trial, and unnecessarily 
confusing the issues, with the added disad- 
vantage of rendering preparation for trial dif- 
ficult.’’* Upon cross-examination, however, 
the knowledge, fairness, and honesty of the 
witnesses may be tested, if desired by the 
party in whose interest the examination is be- 


4 In re Thompson, 127 N. Y. 463; 28 N. E. Rep. 389; 
14 L. R, A. 52. 





ing conducted.® It seems that a departure 
from the ordinary rule may be allowed in 
exceptional cases where, under the circum- 
stances, evidence of the price paid for prop- 
erty similar to that in controversy is the most 
satisfactory evidence obtainable, and where 
the considerations which led to the adoption 
of the rule, viz., the avoidance of the intro- 
duction of collateral issues, and the protec- 
tion of litigants’ who could not be expected to 
try such issues, of which they had not pre- 
viously had notice, are absent. Thus, in an 
action against the city of New York to re- 
cover for bulkhead property, consisting chiefly 
in an easement for dock and wharfage pur- 
poses acquired by the plaintiff under grants 
from the state and city, and which had been 
destroyed by the city in the construction of a 
new bulkhead line under statutory authority, 
evidence of the price paid by the city for 
property similar ‘to the plaintiff’s was ad- 
mitted. In this case the sales proven were 
confined to purchases by the city itself, and 
it had due notice by a decision of the general 
term that this field of inquiry would be en- 
tered upon. ® 

Affirmative Doctrine. — An entirely differ- 
ent rule is maintained in other states. Many 
decisions—doubtless the greater weight of au- 
thority—hold that it is proper to consider the 
sales of similar property, in the same neigh- 
borhood, at about the same time. The Su- 
preme Court of Missouri in a recent case, say: 
‘‘We think the evidence of sales of similar 
property to.that in question, made in the 
neighborhood, about the same time, was ad- 
missible to aid the jury in determining the 
damage to which the owner was entitled. The 
value of property is ascertained largely from 


such sales, and the opinions of witnesses as to © 


values are largely predicated upon them. It is 
best, when it can be done, to put the jurors 
in possession of all the facts from which val- 
ues are ascertained, and allow them to draw 
the conclusion therefrom. Witnesses basing 
their opinions upon recent sales of like prop- 
erty, are liable to exaggerate or underesti- 
mate values. In any consideration they are 
no more capable of deducing fair conclusions 


5Greenl. Ev. sec. 448; Railroad Co. v. Pearson, 35 
Cal. 247; Spring Valley Waterworks Co. v. Drink- 


house, 92 Cal. 528, 28 Pac. Rep. 681; Railroad Co. v. 
Stewart, 47 Kan. 704. : 


6 Langdon v. Mayor, ete., of City of New York, 133 
N. Y. 628, 31 N. E. Rep. 98. 
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from the known facts than the jury. The ob- 
ject is to ascertain the general market value, 
and if particular sales are made under excep- 
tional circumstances the fact can be shown, 
and the jury can determine its probative force. 
Certainly, no more reliable method of deter- 
mining the fair market values of lands can be 
reached than that derived from bona fide sales 
of similar lands in the vicinity. The objec- 
tion that such evidence raises collateral issues, 
as to the character of the land sold, and the 
circumstances of such sales, is more than 
compensated for by its value in aiding the 
jury to a correct conclusion.’’? 

Similarity in Character.—In those juris- 
dictions where such evidence is admitted, it is 
agreed that the proof of other sales must be 
limited to those of properties similar in char- 
acter. Thus, it would be clearly incom- 
petent, on the question of the values of farm- 
ing lands, to prove the prices for which city 
property had been sold, or to consider sales of 


7 Railway Co. vy. Clark, 121 Mo. 169, 258. W. Rep. 
192, 57 Am. & Eng. R. Cas. 542. See, also, 10 Am. & 
Eng. Ency., of Law, (see. ed.) 1155; Laflin v. Railway 
Co., 38 Fed. Rep. 415; Patterson v. Boom Co., 3 Dill- 
(U. 8.) 465; White vy. Hermann, 51 Ill. 248; Railroad 
Co. v. Haller, 82 Ill. 208; Railroad Co. v. Marony, 95 
Ill. 179; Provision Co. vy. City of Chicago, 111 Ill. 661; 
Cemetery Association v. Railroad Co., 121 Ill. 199, 12 
N. E. Rep. 536; Sherlock v. Railroad Co., 130 Ill. 403; 
O’Hare v. Railroad Co., 139 Ill. 151; Town of Cherokee 
y. Sioux City, ete. Land Co., 52 Iowa, 279, 3N. W. 
Rep. 42; City of Paducah vy. Allen, 68 8S. W. Rep. (Ky.) 
981; Norton v. Willis, 73 Me. 580; Moale v. Mayor, 
ete., 5 Md. 324; Mayor, ete., of Baltimore v. Smith & 
Schwarz Brick Co., 80 Md. 458, 31 Atl. Rep. 423; Gard- 
ner v. Brookline, 127 Mass. 358; Wyman vy. Railroad 
Co., 13 Mete. (54 Mass.) 316; Paine v. City of Boston, 
4 Allen 168; Shattuck v. Railroad Co., 6 Allen 115; 
Hunt vy. City of Boston, 152 Mass. 168, 25 N. E. Rep. 
82; Roberts v. City of Boston, 149 Mass. 347, 21 N. E. 
Rep. 668; Benham vy. Dunbar, 103 Mass. 365; Stevens 
v. Springer, 283 Mo. App. 375; Markowitz v. Kansas 
City, 125 Mo. 485, 28S. W. Rep. 642, 46 Am. St. Rep. 
498; Inre Forsyth Boulevard, 127 Mo. 417, 30S. W. 
Rep. 188; Thornton v. Campton, 18 N. H. 20; Railroad 
Co. v. Greely, 23 N. H. 242; White v. Railroad Co., 30 
N. H. (10 Fost.) 188: Hoit v. Russell, 56 N. H. 242; 
Laing v. Railroad & Canal Co., 54 N. J. Law, 576; 26 
Atl. Rep. 409, 33 Am. St. Rep. 682; Sullivan v. Railway 
Co., 68 S. W. Rep. (Tex) 745; Watson v. Railroad 
Co., 67 Wis. 332, 15 N. W. Rep. 468; Washburn v. Rail- 
road Co., 59 Wis. 364, 18 N. W. Rep. 328, 20 Am. & 
Eng. R. Cas. 225. 

8 Jones, Ev. see. 165; Coneordia Cemetery Associa- 
tion v. Railroad Co., 121 Ill. 199,12 N. E. Rep. 536; 
Cummins v. Railroad Co., 63 Iowa, 397, 19 N. W. Rep. 
268; Hollingsworth vy. Railroad Co., 63 Lowa, 443; 19 
N. W. Rep. 325; Lyman v. Boston, 164 Mass. 99, 41 N. 
E. Rep. 127; Laing v. Railroad Co., 54 N. J. Law, 576, 
25 Atl. Rep. 409,33 Am. St. Rep. 682; Daigneault v. 
Woonsocket, 18 R. T. 378, 28 Atl. Rep. 346; Washburn 
v. Railroad Co., 59 Wis. 364, 18 N. W. Rep. 328. 





upland where the value of wharf property was 
in issue.® Hence, where . cemetery land 
sought to be condemned is not laid out into 
lots and improved as cemetery property, proof 
of sales of lots in other cemeteries is not com- 
petent on the assessment ;!° and where a lot 
was similar to the land taken for public use 
only in being low and traversed by a brook, 
and was dissimilar in access from streets, 
nearness to houses, and likelihood of coming 
into the market, such evidence was considered 
inadmissible.!! On the same principle, evi- 
dence of what a lot on the opposite side of the 
street sold for is incompetent, where there is 
no proof of similarity in condition or improve- 
ment, or any association except proximity of 
locality.1? However, the lots or tracts need 
not be of the same size to render such evi- 
dence admissible,'* and testimony may be 
competent, though one piece of land has 
buildings on it, and the other has not ;!* or, 
though, where there are buildings on both 
lots, they are not the same kind.!® Thus, 
the fact that one tract is bounded by a pond, 
while the other is not, will not, of itself, ren- 
der such evidence incompetent. ! ® 

Similarity in Location.—It is another con- 
dition of the reception of such testimony that 
the proof of other sales must be limited to— 
those in the same locality. ‘‘In determining 
this question, however, the nature of the land 
must be taken into consideration. If the 


® Boston & W. Railroad y. Only Colony Railroad, 3 
Allen, 142. 

10 Concordia Cemetery Association vy. Railroad Co. 
121 Til. 199, 12 N. E. Rep. 536. 

11 Chandler v. Jamaica Pond Aqueduct Corporation, 
122 Mass, 305, 

12 Bruner v. Threadgill, 88 N. Car. 361. 

13 Sawyer v. Boston, 144 Mass. 471, 11 N. E. Rep. 711. 

14 Patch v. Boston, 146 Mass. 52, 14 N. E. Rep. 770. 

15 Pierce y. Boston, 164 Mass. 92, 41 N. E. Rep. 227. 

16 Pierce vy. Boston, supra. ‘From the nature of the 
case, no two estates can be exactly alike. The ques- 
tion in each case is whether the similarity is sufficient 
to afford material assistance to the jury in determining 
the value of the estate in controversy, or whether the 
dissimilarity is such that the jury will be liable to be 
misled and prejudiced by the evidence. It is evident 
that there may be considerable difference in the size, 
shape, situation, use, and immediate surroundings of 
two estates, and perhaps in other respects, and yet the 
price which one brought may be of substantial assist- 
ance in determining the value of the other. There 
may be general consideration, applicable to both alike, 
which largely affect their value, and render it proper 
that the price paid for one should be considered in ar- 
riving at the value of the other, notwithstanding the 
differences between them.” Lyman v. Boston, 164 
Mass. 99, 41 N. E. Rep. 127. 
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lands are thinly. settled, or are used for agri- 
cultural purposes, it might be proper to re- 
ceive evidence of the sales of other lands 
several miles away; while if the lands were 
city lots, a distance of several blocks might 
render the evidence improper.’’!* Thus, evi- 
dence of sales of prairie land used for farming 
purposes one mile distant from similar land 
was received ;'° and on an issue of the value 
of a quantity of lowland and flats in a har- 
bor, testimony was admitted regarding the 
price obtained for lands and islands and head- 
lands in the harbor from one-half mile to six 
miles distant,'® hut evidence as to the sale of 
an ice privilege seven or eight miles distant 
was held too remote, the issue being the value 
of a similar privilege.?° Evidence of sales of 
city lots on the same street and within one 
hundred and seventy-six feet was admitted,?! 
but where the lot was one thousand feet away, 
and in another town, the testimony was con- 
sidered incompetent.?? The same view was 
taken where the lots were on the opposite side 
of the same street. but eight hundred feet dis- 
tant.2° When the land is of rare quality, 
and is adapted to a particular use, a more 
liberal rule applies, and if the land sold is in 
the same general locality and of the same pe- 
culiar quality, the price obtained may afford a 
just measure of the value of the land in 
controversy; accordingly, where land con- 
demned was adapted to the cultivation of 
cranberries, the price paid for similar land 
across a river and in another town was con- 
sidered,?* and where island property pecu- 
liarly suited for logging booms by reason of 
its position in the river, and its shape and 
size, was sought to be taken for public use, a 
more liberal inquiry was permitted.?° 
Similarity in Time. — Evidence of other 
sales should not be received if it appears that 
they were too remote in point of time. The 
lapse of time will affect the competency of 
the testimony to the degree that the change in 
land values, in the vicinity, if any, renders the 


1 Jones, Ev. sec. 165. 

18 Concordia Cemetery Association vy. Railroad Co., 
121 Ill. 199. 

19 Benham v. Dunbar, 103 Mass. 365. 

20 Ham v. Salem, 100 Mass. 350. 

21 Paine vy. Boston, 4 Allen, 168. 


2 Chandler v. Jamaica Pond Aqueduct Corporation, 


122 Mass. 305. 
23 Hunt v. Boston, 152 Mass. 168, 25 N. E. Rep. 82. 
24 Gardner vy. Brookline, 127 Mass. 358. 
2% Patterson v. Boom Co., 3 Dill (U. 8.), 465. 





evidence misleading, and in determining the 
question the court will consider whether-or 


not the land is so situated that rapid changes’ 


have taken place in the value. A sale of ten 
or twelve years before is too remote in nearly 
every case,?® and a year may be too long a 
time.?7 Evidence of sales from a few months 
to two or three years before or after is gener- 
ally admissible, though the property may 
have risen in value somewhat since those 
sales,?® or though such municipal improve- 
ments as electric cars have since been intro- 
duced, if the general rise in value resulting 
therefrom has not been so great as to render 
it misleading as a standard of comparison.??® 
Sales of four or five years,*° and, where there 
was litttle change in the adaptability of value 
of the land, of even eight years, have been 
considered.* ! 

Discretion of Court. —It is evident that 
while the conditions surrounding the differ- 
ent sales should be similar they need not be 
exactly the same, to justify the admission of 
testimony of this character. The question 
whether other lands, the sales of which are 
sought to be shown to prove value, are suffi- 
ciently like the land whose value is sought to 
be proven, and are sufficiently near in point of 
time and location, to make the evidence com- 
petent, is largely within the discretion of the 
judge or officer presiding at the trial.*?) And 
the court in its discretion may so limit such 
testimony as to prevent the trial of too many 
collateral issues.** But the court’s discretion 
is not unlimited. If he excludes sales of 
land lying very near the land in question, 
upon the ground that they are too remote,’ * 

2% Everitt v. Railroad Co., 59 Lowa, 243; Sullivan y. 
Railway Co., 68 8S. W. Rep. (Tex.) 746. 

27 Green v. Fall River, 113 Mass. 262. 

% Patch v. Boston, 146 Mass, 55; 14 N. E. Rep. 772: 
Roberts v. Boston, 149 Mass. 346; 21 N. E. Rep. 668; 
Pierce v. Boston, 164 Mass. 92, 41 N. E. Rep. 227. But 
see, May v. Boston, 158 Mass. 21, 32 N. E. Rep. 902. 
@* Bowditch vy. Boston, 164 Mass. 107, 41 N. E. Rep. 
1382. 

%® Thornton v. Campton, 18 N. H. 20; Gardner v. 
Brookline, 127 Mass. 358; Watson vy. Railroad €o., 57 
Wis. 364, 18 N. W. Rep. 328; contra, Hunt vy. Boston, 
152 Mass. 168, 25 N. E. Rep. 82. 

31 Benham v. Dunbar, 103 Mass. 365. 

82 Chandler v. Jamaica Pond Aqueduct Corporation, 
122 Mass. 305; Paine vy. Boston, 4 Allen, 168; Shattuck 
v. Bailroad, 6 Allen, 115; Presbrey v. Railroad Co., 
103 Mass. 1; Benham y. Dunbar, 103 Mass, 365; Saw- 
yer v. Boston, 144 Mass. 471; Green y. Fall River, 113 
Mass. 262; Railroad Co. v. Marony, $5 Ill. 179. 

33 Amoskeag Co. v. Head, 59 N. H. 332. 

% Paine vy. Boston, 4 Allen, 168. 
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or if he admits sales of land so dissimilar in 
situation and circumstances and in the uses to 
which they may be appropriated, that the ap- 
pellate court can see that such sales could 
afford no just measure of the value of the 
land in question, it is a matter of exception.*® 

Personal Knowledge of Witness.—It is also 
necessary that the witness should have per- 
sonal knowledge of the other sales to be com- 
petent to testify concerning them.*® Hence 
mere hearsay or recitals in deeds of the con- 
sideration are not competent to prove "the 
fact.3? 

Limitation to Actual Sales. — The rule ad- 
mitting evidence of this character is confined 
to actual, voluntary, and bona fide sales. 
‘Thus, where a railroad and a land owner had 
agreed upon a price to be paid by the former 
for the land adjoining the track in question, 
and a bond for a deed had been given, but 
had run out and no deed had been taken, 
evidence of the price agreed upon was con- 
sidered inadmissible.** Testimony should 
not be received to prove what offers have 
been made to sell, or what prices have been 
asked or refused,*® though declarations of 
the party to the suit concerning the land in 
question, including offers to sell, may be re- 
ceived when such statements are in the na- 
ture of admissions.‘ ° 

Compromise Sales. — The rule which ad- 
mits evidence of voluntary, bona fide sales 
only, eliminates proof of the price paid for 
similar property at forced sales or settle- 


85 Chandler vy. Jamaica Pond Aqueduct Corporation, 
122 Mass. 305; Boston & W. Railroad v. Old Colony 
Railroad, 3 Allen, 142; Presbrey v. Railroad Co., 103 
Mass. 1. 

%6 Mayor, ete. of Baltimore v. Smith & Schwarz 
Brick Co., 80 Md. 458, 31 Atl. Rep. 423; Bailway Co. 
Gilchrist, 4 Wash. 509, 30 Pac. Rep. 738. 

7 Jones, Ey. See. 166; O'Hare v. Railroad Co., 139 
Ill. 151, 28 N. E. Rep. 923; Rose vy. Taunton, 119 Mass. 
99; Spaulding v. Knight, 116 Mass. 148; Seefeld v. 
Railroad Co., 67 Wis. 96; 29N. W. Rep 904; Esch vy. 
Railway, Co.,:72 Wis. 229, 39 N. W. Rep. 129. 

38 Chapin v. Railroad Co., 6 Cush. 422. 

39 Sherlock v. Railroad Co., 130 Ill. 408; Davis v. 
Railroad Co., 11 Cush. 506; Winnisimmet Co. v. 
Grueby, 111 Mass. 543; Lehmicke v. Railroad Co., 19 
Minn. 464; Railway Co. v. Benson, 36 N. J. Law, 557; 
Leale v. Railway Co., 61 Hun, 613, 16 N. Y. Supp. 419; 
Sullivan v. Railway Co. 68 S. W. Rep. (Tex.) 745. 

40 Power v. Railway Co., 56 Ga. 471; Railroad Co. v. 
Andrews, 37 Kan. 641; Springfield v. Schmook, 68 Mo. 
394; Railway Co. v. Ranck, 78 Pa. St. 454. In re 
Thompson, 127 N. Y. 463, 28 N. E. Rep. 389; 14 L. R. 
A. 52; Langdon v. Mayor, etc., of New York, 133 N. 
Y. 628, 31 N. E. Rep. 98. 





ments. Accordingly, the value fixed by 
agreement between the owner and a corp 
tion seeking to condemn his land by virtue of 
eminent domain cannot be taken as a crite- 
rion of the market of other land in the vicin- 
ity,*! nor is evidence to the amount awarded 
as damages by jury fox land taken by the 
state competent in determining a like issue?*? 
‘‘Such sales are not a fair criterion of value, 
for the reason that they are in the nature of a 
compromise. The fear of one party or the 
other to take the risk of legal proceedings 
ordinarily results in the ‘one party paying 
more, or the other taking less, than is con- 
sidered to be the fair market value of the 
property. For these reasons, such sales 
would not seem to be competent evidence of 
value in any case, whether in a proceeding 
by the same condemning party, or other- 
wise.’’4* But such evidence has been held 
admissible in exceptional cases, and none the 
less so because the condemning party was it- 
self the purchaser. ‘+ 
Cuarves L, Bartiett. 


41 San Luis Obispo v. Brizzolara, 100 Cal. 434, 34 
Pac, Rep. 10838. 

4“ Howe v. Howard, 158 Mass. 278, 38 N. E. Rep. 
528. See also, Railroad Co. v. McLaren, 47 Ga. 546; Rail- 
road Co. v. Lieuallen, 2 Idaho, 1101, 29 Pac. Rep. 854; 
Fall River Works v. Fall River, 110 Mass, 428; Bennett 
v. Railway Co., 110 Mass. 433; Cobb vy. Boston, 112 
Mass. 181. In re Thompson, 127 N. Y. 468, 28 N. E. 
Rep. 389, 14 L. R. A. 52; Springfield v. Schmook, 68 
Mo. 394; Howard vy. Providence, 6 R. I. 514. 

43 Lewis, Eminent Domain, Sec. 448; see cases cited. 

44 Wyman v. R.R. Co., 54 Mass. (13 Mete.) 316; 
Langdon vy. Mayor, etc., of New York, 183 N. Y. 628, 
31 N. E. Rep. 98. 








CONTRACTS—VALIDITY OF CONTRACT TO 
PROCURE PROPERTY HOLDERS’ CONSENTS 
TO CONSTRUCTION OF ELEVATED ROAD. 


UNION EL. R. CO. v. NIXON. 


Supreme Court of Illinois, October 26, 1902. 

A contract to use personal influence to obtain the 
consent of property: holders necessary to enable a city 
council to pass an ordinance authorizing the eon- 
struction of an elevated railway is not opposed to 
public policy. 

Hanp, J.: This is an action of asswmpsit, 


brought by the plaintiff in the circuit court of 
Cook county against the defendant to recover for 
services rendered the defendant in procuring 
consents to the erection of an elevated railroad 
loop on certain streets in the business center of 
the city of Chicago from the owners of real estate 
fronting upon said streets. ‘The declaration con- 
sists of the common counts. The general issue 
was filed, a jury was waived, and a trial had be- 
fore the court, which resulted in a finding and 
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judgment in favor of the plaintiff for $5,937.50, 
which was affirmed by the appellate court, and a 
further appeal has been prosecuted to this court. 

It appeared from the evidence that, the Union 
Elevated Railroad Company applied to the city 
eouncil of the city of Chicago for an ordinance 
authorizing the construction by it of an elevated 
railroad loop within a certain district. It ap- 
peared, also, that the ofdinance or ordinances ne- 
cessary to authorize the construction of said ele- 
vated railroad loop could not be passed by the 
city council except upon the petitions signed by 
the owners of land representing the one-half of 
the frontage of the street or streets, or parts 
thereof, upon which the said elevated railroad 
loop was to be erected; and that, in order to ob- 
tain such consents, the defendant, the Union Ele- 
vated Railroad Company,in the month of Decem- 
ber, 1894, entered into an agreement with the 
plaintiff to assist in procuring such consents, for 
which it agreed to pay him $500 per month for the 
time which he should devote to such service, and 
in case the defendant, the Union Elevated Rail- 
road Company, was successful, and the efforts of 
the plaintiff had helped in seéuring the legal 
amount of frontage, to pay him the further sum 
of $5,000 within 30 days after the passage and ac- 
ceptance of the ordinance. The plaintiff imme- 
diately entered upon such service, and remained 
in the employ of the defendant, the Union Ele- 
vated Railroad Company, for 11 months, during 
which time he procured the consents of numerous 
property owners along the line of the proposed 
elevated railroad loop, and was paid at the rate 
of $500 per month to November 30, 1895; and it 
is for the recovery of the additional $5,000, and 
interest from June 26, 1896, at 5 per cent. that this 
suit is brought. 

The court was requested tohold that the con- 
tract sued on was opposed to public policy, and 
therefore invalid, by reason of the fact that the 
payment of the extra compensation to plaintiff 
was contingent on the passage of an ordinance 
permitting the construction of said elevated rail- 
road loop. While, by the terms of the contract, 
as stated in the letter of Mr. Louderbeck, the ex- 
tra compensation was not to be paid plaintiff 
until the ordinance permitting the use of the 
streets by the elevated railroad loop had been 
passed and accepted, it was not contemplated 
thereby that the plaintiff was to secure the pas- 
sage ofthe ordinance. ‘The ordinance could only 
be passed by the city council, based upon the ne- 
cessary consents; and, while the plaintiff was em- 
ployed to obtain consents, he was not employed 
to deal with the city council, but with the prop- 
erty owners. The obtaining of consents was 
legitimate, and the employment of the plaintiff 
legal; and we fail to see how the action of the 
plaintiff in obtaining consents can be said to be 
contrary to public policy by reason of the fact 
alone that he was to be paid extra compensation 
for such services after the ordinance permitting 
the improvement had been passed. While a con- 





tract to obtain the passage of an ordinance, or an 
agreement to use personal influence upon the 
members of a city council to secure the passage 
of an ordinance, would be void, as against public 
policy, because, under our system of law and 
morals, influence to be exercised over a legisla- 
tive body to secure the passage of a law or an or- 
dinance cannot legally be made the subject- 
matter of contract, a contract to obtain consents 
from the property owners abutting upon streets 
upon which improvements are to be made (pay- 
ment for such services to be made after the ordi- 
nance permitting such improvement shall be 
passed) would not, when, as here, the persons 
obtaining such consents had nothing to do with 
the legislative body or the passage of the ordi- 
nance, make the obtaining of such consents con- 
trary to public policy, so thatthe person obtain- 
ing such consents could not recover the compen- 
sation agreed to be paid him therefor. The con- 
tention of the defendant proves too much, as, car- 
ried to its logical conclusion, every contract made 
by the defendant prior to the passage of the ordi- 
nance or ordinances under which the elevated 
railroad loop was finally completed would be void, 
as all of such contracts were made in contempla- 
tion of the fact that an ordinance or ordinances 
would be passed by the city council permitting 
the use of the streets of the city forthe construc- 
tion of its loop. The cases relied upon by the 
defendant (Crichfield v. Paving Co., 174 Ill, 466, 
51 N. E. Rep. 552,42 L. R. A. 347, and Marshall 
v. Railroad Co., 16 How. 314, 14 L. Ed. 953, 
and other cases cited in its brief) are based upon 
agreements to render services in influencing leg- 
islation, and are distinguishable from the case at 
bar, and are not in point. We are therefore of 
the opinion that the court did noterr in refusing 
the proposition submitted by the defendant. 


Notr.— Validity of Contracts Entered into for the 
Purpose of Influencing Legislation. — A contract to 
procure or endeavor to procure the passage 
of an act of the legislature by any sinister 
means, or by using personal influence even, 
with the members, is void, as being against public 
policy and the integrity of our political institutions. 
Frost v. Belmont, 88 Mass. 152; Burney v. Ladeling, 
47 La. Ann. 73, 16 So. Rep. 507; Coquellard y. Bearss, 
21 Ind. 479; Houlton v. Dunn, 60 Minn. 26, 61 N. W. 
Rep. 898; Mills v. Mills,40 N. Y. 548,100 Am. Dec. 
535. The same rule applies with regard to prosecute 
a private claim with members ofa legislative body. 
No action lies thereon for the services thus rendered. 
Sedgwick v. Stanton, 14 N. Y. 289; Bryan vy. Reynolds, 
5 Wis. 200,68 Am. Dee. 55; Trist v. Child, 88 U.S. 
441, 

Lobbying Contracts and Use of Personal Influence. 
—The political press is constantly setting forth in 
glaring hideousness what it calls the influence of 
“the lobby.” Very few of the readers of these papers 
have any clear idea who are thus characterized 
as “‘the lobby” or what they are there for. The gen- 
eral feeling is that the lobby is some great monster 
having in view the obstruction of the people’s will 
and the overthrow of government. That this charac- 
terization is very often overdrawn must be admitted 
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by every one. There are many persons at our state 
capitals who are there to “influence” legislation or to 
protect themselves or their principals from adverse 
legislation, who use as a means to attain the ends de- 
sired, only fair argument or perhaps their personal 
influence, who cannot be charged with the prosecution 
of an illegal business. And yet such persons would come 
within the general term of “lobbyists” and be sub- 
jected to all the odium that attaches thereto. It is 
such indiscriminate criticism and the failure to clearly 
distinguish between legitimate and pernicious in- 
fluences that makes it so difficult to detect the real per- 
petrators of bribery and intimidation upon our legisla- 
tive assemblies. In some states “lobbying” is defined, 
Thus in California, Art. 4, Sec. 35 of the constitution 
declares that ‘any person who seeks to influence the 
vote of a member of the legislature by bribery, promise 
of reward, intimidation, or other dishonest means, 
shall be guilty of lobbying.”” Under this section a case 
arose in California in which the evidence showed that 
a part of the services rendered by plaintiff 4s attorney 
consisted in personal solicitation of members of the 
legislature to act favorably ona bill she was seeking 
to have passed for defendant; but there was nothing 
to show that she ubed dishonest, secret or unfair 
means. The court held she was not a “lobbyist” 
within the meaning of the constitution. In the fed- 
eral courts the rule is very strict. Thus in the case of 
Providence Tool Co. v. Norris, 69 U. 8. 45, Mr. Jus- 
tice Field said: “It is sufficient to observe generally, 
that all agreements for pecuniary consideration to 
control the business operation of the government, 
or the regular administration o justice,” or 
the appointments to public offices, or the or- 
dinary course of legislation, are void as against pub- 
lic policy, without reference to the question whether 
improper means are contemplated or used in their 
execution. The law looksto the general tendency of 
such agreements, and it closes the door to temptation, 
by refusing them recognition in any of the courts of the 
country.” This principle is fully adopted in the case 
of Trist v. Child, 88 U. S. 441. In this case 
a contract was made with a claim agent to 
presenta private claim for favorable action by 
congress. It contemplated “personal solicitation” 
which, in the opinion of the court, was “lobby- 
ing” and the contract to payfor such services therefore 
void. This rule is also followed in some state courts. 
Thus, in Houlton v. Dunn, 60 Minn. 26, 61 N. W. Rep. 
898, it was held that a contract by which one agreed 
to procure the passage of a billby congress declaring 
certain railroad lands forfeited to the government, so 
that the other party to the contract might hold a part 
of such lands asa bona fide settler under the home- 
stead laws,is.void, as against public policy. The 
plaintiff in this case is charged with having used no 
influence outside of appearing before the committee 
having the matter in charge and talking personally to 
members. The argument of the court proceeds upon 
the theory that since the services of the plaintiff were 
not wholly in the interest of the public as for instance, 
the promotion of a great public charity, but wholly 
for the personal aggrandizement of a few persons, it 
was therefore tainted with illegality. The court ad- 
mits, however, that there might be private claims, so 
just and meritorious that it “would not be improper 
to present them for allowance and payment and. to do 
so by fair argument and legitimate evidence.” The 
rule thus laid down does not commend itself to our 
approval. Either every effort at influencing legisla- 
tion, whether by committees of citizens actuated by 
a great public purpose or in any other manner, should 





be prohibited, or else, the rule which, for lawful and 
legitimate purposes, would recognize the of any 
person interested to appear before the legis and 
present arguments for or against certain legisla- 
tion, should not be arbitrarily or unreasonably 
limited to claims of a certain class or of a certain merit. 
It is the means used rather than the purpose 
of the contract to influence legislation which is the 
real test by which to distinguish between con- 
tracts which are perfectly legitimate and those 
those which are void as against public policy. Brown y. 
Brown,34;Barb. N. Y. 533. The United States Supreme 
Court has plainly admitted this distinction and un- 
doubtedly states the correct rule when in speaking of 
contracts for influencing legislation itjsays: *‘We enter- 
tain no doubt that an agreement for purely professional 
services is valid. Within this category are included 
drafting the petition to set forth’ the claim, attending 
to the taking of testimony, collecting facts, preparing 
arguments, and submitting them orally or in writing 
to acommittee or other proper authority, and other 
services of like character. All these things are in- 
tended to reach only the reason of those sought to be 
influenced. They rest on the same principle of ethicy 
as professional services rendered in a court of justice, 
and are no more exceptionable. But such services 
are separated by a broad line of demarcation from 
personal solicitation and other means and appliances, 
such as the correspondence shows were resorted 
to in this case.”” Trist v. Child, 88 U. S., 4 Wall., 441. 
This case, however, holds that personal solicitation 
and many other secret means which cannot be said to 
involve anything corrupt, are only unlawful when 
there is an agreement to pay for them. Thus the 
court says, speaking of such methods: “Services of 
the latter character, gratuitously rendered, are not 
unlawful. The absence of motive to wrong is the 
foundation of the sanction. The tendency to mischief, 
if not wanting, is greatly lessened. The taint lies 
in the stipulation for pay. Where that exists it affects 
fatally, in all its parts, the entire body of the con- 
tract.”” Of course methods of bribery and intimida- 
tion, which are wrong in themselves, cannot be done 
either gratuitously or for compensation. 

Such being the reasons and principles underlying 
the rules of law on this subject, let us classify the au- 
thorities in accordance therewith. The majority of 
authorities hold that a contract for a consideration to 
use personal influence or other secret methods, not 
necessarily wrong in themselves, is contrary to public 
policy and void, Trist v. Child, 88 U.S. 441; Me- 
Bratney vy. Chandler, 22 Kan. 692, 31 Am. Rep. 213; 
Houlton vy. Dunn, 60 Minn. 26, 61.N. W. Rep. 898; 
Rose v. Truax, 21 Barb. (N. Y.), 361; Sweeney v. Mc- 
Leod, 15 Oreg. 330, 15 Pac. Rep. 275; Mills v. Mills, 36 
Barb. 474; Powers v. Skinner, 34 Vt. 274, 80 Am. Dec. 
677; Wilbur v. Electric Co., 12 N. Y. Supp. 456; Spald- 
ing v. Ewing, 149 Pa. St. 375, 24 Atl. Rep. 219. In all 
eases, where services of this character are on a con- 
tingent compensation, they are void irrespective of 
the means employed. Marshall v. Railroad, 57 U. 8. 
314; Coquellard vy. Bearss, 21 Ind. 479; Bermudez As- 
phalt Co. v. Critchfield, 62111. App. 221; Mills v. Mills, 
40 N. Y. 548; Wood v. McCann, 36 Ky. 366; Chippewa 
Valley, ete., R. R. v. Railroad, 75 Wis. 224, 44 N. W. 
Rep. 17. In the last case cited it was held that a con- 
tract between two railroads by which one of them, in 
consideration of a contingent compensation, agrees to 
refrain from applying to the legislature for a land 
grant, and to assist the other in getting it, is void as 
against public policy, though it stipulates that the 
means to be used in securing the grant shall be rea- 
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sonable and proper. So also, with even greater rea- 
son, is such a contract void where the person solicit- 
ing such legislation, conceals his interest. Marshall 
v. Railroad, Fed. Cas. No. 9124; Wildey v. Collier, 7 
Md, 273, 61 Am. Dec. 346. But the mere fact that the 
criminal code says that an attempt to influence legis- 
lation without disclosing interest is a crime, does not 
by implication validate all agreements for exerting 
such influence by simplv making such disclosure as 
the statute requires. Sweeney v. McLeod, 15 Oreg. 
330, 15 Pac. Rep. 275. But not only is it against pub- 
lie policy to seek to influence legislation, but a con- 
tract is equally invalid where the consideration is the 
withdrawal of opposition to certain legislation. Martin 
vy. Railroad, 3 Phila. 316; Pingry v. Washburn, 1 Aiken 
(Vt.), 264, 15 Am. Dec. 676. So also an agreement not 
to procure the repeabofalaw. Reed v. Warehouse 
Co., 2 Mo. App. 82. 

What contracts to influence legislation are valid? 
Certainly all professional contracts for merely pre- 
paring and arguing a case before a legislative body or 
its committee are valid. Strathman v. Gorla, 14 Mo. 
App. 1; Brown v. Brown.34 Barb. (N. Y.), 583; Bryan 
v. Reynolds, 5 Wis. 200; Trist v. Child, 88 U. S. 441; 
Weed vy. Black, 2 MacArthur 268, 29 Am. Rep. 618; 
Yates v. Robertson, 80 Va. 475; Miles v. Thorne, 38 
Cal. 335; Coquellard v. Bearss, 21 Jnd. 479; Barber 
Asphalt Co.v. Botoford,56 Kans.532,44 Pac. Rep 3; Wood 
v. MeVann, 36 Ky. 366; Wildey v. Collier, 7 Md. 273, 61 
Am. Dec. 346; Russell v. Burton, 66 Barb. (N. Y.) 539; 
Chesebrough vy. Conover, 140, N. Y. 382, 35 N. E. Rep. 
633, Cases like the principal case, which contemplate 
not the direct influencing of the legislature so much 
as meeting the7condition of legislative action, are not 
with the rule invalidating contracts for services in 
influencing legislation. Thus, where one with large 
knowledge and experience in regard to federal public 
lands is employed to instruct and advise as to the 
manner of procuring certain land where the depart- 
ment erroneously believed were not open for entry, 
such contract was not invalid, even if eitered into on 
a contingent compensation. Houlton vy. Nichol, 93 
Wis. 393, 67 N. W. Rep. 715. So also where a munici- 
pal assembly agreed to pass a certain measure on the 
consent of a certain number of taxpayers, a contract 
by which the mayor of the city was employed to get 
the number of consents necessary was not invalid. 
Bridgford v. City of Tuscumbia, 16 Fed. Rep. 910. So 
also the distribution of circulars for the purpose of 
influencing legislation is a valid consideration for a 
contract. Kansas, ete., R. R. v. McCoy, 8 Kan. 359. 
A contract to use influence to prevent the establish- 
ment of a conflicting ferry franchise was held valid. 
Costar{ v. Brush, 25 Wend. 628. This contract, 
however, was a part of a covenant in the purchase of 
the ferry. See also Hunt vy. Test, 8 Ala., 713 and 
Denison v. County, 48 Iowa, 211, for other contracts 
influencing legislation which have been held legiti- 
mate. 








JETSAM AND FLOTSAM. 





MARRIAGE PROPOSALS SHOULD BE MADE BY WIRE. 

Lawyer Abe Hummel is authority for the statement 
that if bachelors who wish to avoid breach of promise 
suits will use telegraph blanks in doing their propos- 
ing, they will always keep on the safe side. He bases 
this assertion on an incident in a Westchester county 
breach of promise case in which Mr. Hummel ap- 
peared for the defendant. The plaintiff’s lawyer 
began to read the alleged proposal of the defendant to 





the jury, as it appeared on a message blank. He 
began with “My dearest Louisa.” 

Mr. Hummel interrupted. “If the court please, 
this document is partly printed and partly written. 
By all the rules of evidence the plaintiff cannot offer 
parts of instrument. He must read it all.’’ 

The opposing lawyer protested that the printed 
matter had nothing to do with the case, and that the 
fact that the proposal was written on a telegraph 
blank was all accident. The court ruled that every- 
thing on the blank should be read. Reluctantly the 
plaintiff’s counsel read: 

“There is no liability on account of this messsage, 
unless the same is repeated and then only on condi- 
tion that the claim is made within thirty days in writ- 
ing.” And then, after the signature, “‘Yours lovingly, 
John,” followed: “‘N. B.—Read carefully the condi- 
tions at the top.” 

It didn’t take the jury long to render a verdict.— 
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JUDSON ON TAXATION. 

Since Cooley gave to the profession his excellent 
treatise on taxation, the law on that subject has 
undergone rapid changes, and many new questions of 
of serious difficulty have arisen to perplex the 
practitioner. While, for the purpose of the student, 
this treatise by reason of its clear exposition of funda- 
mental principle, is still, without a peer, yet for the 
practitioner it has been superseded. It might be said 
to be unfortunate that Mr. Cooley should have passed 
away without giving to the profession his views of the 
great modern questions of taxation now confronting 
the nation, such as the income tax, the collateral in- 
heritance tax, the right to tax merchandise to foreign 
territories of the United States, the right of municipal- 
ities to tax for purposes of public ownership, etc., 
together with many new phases of general questions 
now arising on every hand. Our regrets in this direct- 
ion, however, have largely been turned into 
congratulation by the appearance of a new and very 
competent author who has volunteered to interrupt a 
very lucrative practice in order to give to the pro- 
fession a thoroughly exhaustive and authoritative 
treatise on this very important subject of the law. 
Indeed, if we were selected to choose the one man 
most qualified by study and experience to under- 
take the treatment of the subject of taxation, there 
would be no temptation to hesitate; our choice 
would be the name of the Hon. Frederick N. Judson, 
of the St. Louis bar. As professor of Constitutional 
Law in Washington University, as a resourceful and 
constructive statesman on all questions of legislative 
policy having to do with questions of taxation, and as 
one of the greatest leaders ofthe St. Louis bar, Mr. 
Judson is eminently fitted for such atask. Words of 
praise and commendation, however fulsome, would 
not .be half so. eloquent‘awa glance through’the ‘pages 
of this completed work itself, which has just come 
from the press. The first fact that stands out prom- 
inently in this treatise is its exact and logical analysis 
into chapters and sections. The first chapter treats 
ef “Limitation Upon State Taxation Growing Out of 
the Relations of the State and Federal Govern- 
ments.” Under this head there are thirty- 
eight sections treating of every possible phase of the 
question stated as the title of the chapter. For 
instance, under this head are discussed the coneurrent 
powers of state and federal governments as to internal 
taxation, the taxation of United States securities, and 











yin 





Vou. 56 


CENTRAL LAW JOURNAL. 


= ———- 








the salaries of United States officials. There is, also, 
discussed the interesting question as to when lands 
granted ‘bythe United States for railroad, mineral or 
private purposes may be taxed; the taxation of In- 
dian Reservations or of cattle or property thereon; 
the taxation of the property of railroads incorporated 
by the United States; the taxation of letters, pat- 
ents and copyrights, or of capital invested therein; 
and whether United States securities are exempt from 
collateral inheritance taxation. The chapter closes 
with a discussion of an exceeding important question 
—the evasion of taxation through investments in 
United States securities. Chapter II. treats of Con- 
tracts of Exemptions from Taxation. Uuder this title 
many interesting questions are discussed, not found 
in any other one treatise; legislative grants of exemp- 
tion as inviolable contracts; Virginia Coupon Cases 
under Act of 1882; taxation of foreign held securities; 
taxation by state or municipality of its own securities; 
when a right of tax exemption may be lost; property 
of corporations and shareholders distinguished in 
contracts of exemption; and many other interesting 
phases of this question. Chapters III., IV., V. and VI. 
treat of taxation as a regulation of commerce. In 
these chapters are discussed many important ques- 
tions such as the rights of a state to tax importations 
in original packages; to impose an inheritance tax on 
aliens; to tax peddlers or drummers; to tax foreign 
corporations for the right to do business; to tax cor- 
porations engaged in federal business or interstate 
commerce; to tax steamboats and vessels navigating 
public waters; and many other interesting questions 
of asimilar nature. Chapter VII. undertakes to dis- 
cuss the Right to Tax Interstate Commerce. This is, 
of course, plainly distinguishable from taxation as a 
“regulation” of commerce. Under this head is dis- 
cussed the right of the state to tax interstate telegraph 
messages; to impose a privilege tax on sleeping cars; 
to exact compensation for the erection of telegraph 
poles on the street or highway; to tax gross receipts 
of interstate railways; and other kindred sub- 
jects. Chapter VIII. treats of the “Valuation of 
Interstate Properties for Taxation,” discussing 
such questions as the application of the unit and 
mileage rule to interstate railroads and telegraphs, 
and the stock market quotations as evidence of value. 
Chapter IX. deals with the “Taxation of National 
Banks.” Every phase of this often litigated and im- 
portant branch of the law of taxation is thoroughly 
laid open and explained. Chapters X., XI., XTI., XIII. 
and XIV. have to do with that most important of all 
the questions of taxation, — “‘Due Process of Law in 
Tax Procedure.’”’ The discussion of this question 
is opened by a clear analysis of the “Slaughter- 
House Cases.”” Among the many interesting phases 
of taxation discussed in these chapters, might 
be mentioned the following: Plenary power of 
state making assessments and re-assessments, and 
imposing penalties on delinquents; conclusiveness 
of tax-deeds and tax-sales; power of municipality to 
levy special assessments for local improvements; taxa- 
tion of property in the hands of resident agents; and 
taxation for purposes of public ownership. Chapters 
XV. and XVI. treat of “Equal Protection of the 
Laws,” as applicable to taxation. The most interesting 
question here discussed is the law as to inequality of 
taxation through inequality of valuation. Chapter 
XVII. deals with the “Taxing Power of Congress,’”’ 
which brings up for discussion the “Insular Tariff 
Cases” and all the new questions of taxation brought 
about by the extension of our dominion over Porto 





Rico, the Philippines and other isles of the sea. 
Chapter XVIII. treats of the “Enforcement of 
Federal Limits Upon the Taxing Power.” Here are 
discussed the judicial remedies for illegal taxation; 
the determination of what constitutes a federal 
question in taxation; the right to injunction in federal 
courts against state taxation; procedure in the Income 
‘Tax Cases; habeas corpus as a remedy for illegal taxa- 
tion; collection of taxes on property in possession of 
receiver of federal court; local tax laws administered 
in federal courts. 

From the foregoing outline view of this new and 
monumental work on taxation, it is evident that the 
attention of the profession will not have to be directed 
to its exceedingly practical character. It is essen- 
tially a practitioner’s treatise, and one that willin time 
prove itself indispensable to every lawyer having to do 
with questions of taxation. We know Mr. Judson, 
we know his ability; we are aware of the time, labor 
and thought which he has expended on this subject; 
we have examined the pages of this treatise, and bas- 
ing our judgment on these sources of knowledge, we 
commend this new work, Judson on Taxation, as the 
highest authority on any phase of the subject of which 
it treats. Bound in one volume of 868 pages, and 
published by F. H. Thomas Law Book Co., St. Louis, 
Mo. 


BOOKS RECEIVED. 
Shepard’s Citations of all cases in the United 
States Supreme Court Reports, which have had a 
subsequent citation. 


Shepard’s Citations of all cases in the Federal 
Reporter, which have had a subsequent citation. 


Shepard’s Citations of all cases in the Missouri 
Court of Appeals Reports, which have had a subse- 
quent citation. 


Mines and Mining- A Commentary on the Law of 
Mines and Mining Rights, beth Common-Law and 
Statutory, with Appendices Containing the Federal 
Statute and the Statutes of the Western States and 
Territories Relating to Mining for Precious Metals 
on the Public Domain, and Forms for use in Appil- 
cation for Patent and Adverse Suits, By Wilson L. 
Snyder of the Utah Bar. In two volumes. Chicago; 
T. H. Flood and Company, 1902. Sheep, pp. 1290. 
Price $12.60. Review will follow. 














HUMORS OF THE LAW. 


Judge Breckenridge whilst trying a man on some 
criminal charge called him a scoundrel. The man 
replied, ‘1 am not as great a scoundrei as your honor 
—takes me to be.” “Put your words closer together, 
sir,” observed the Judge. 





A youth was engaged as junor clerk by a firm of 
lawyers, and by way of filling in his time and testing 
his worth on his first day he was told to write a letter 
demanding payment of a debt from a client who was 
long in arrears. To the great surprise of his employ- 
ers a check for the amount arrived the next day. 
They sent for the young clerk and. asked him to pro- 
duce a copy of thé letter which had had such an as- 
tonishing result. The letter ran as follows: ‘Dear 
Sir —If you do not at once remit payment of the 
amount which you owe us we will takes steps that 
will amaze you.” 
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Jim Webster was being tried for bribing a colored 
witness, Sam Johnsing, to testify falsely. 

“You say the defendant offered you $50 to testify in 
his behalf?” asked the lawyer of Sam. 

**Yes, sah.”’ 

‘*Now repeat what he said, using his exact words.”’ 

‘He said he would give me $50 if I—” 

‘*He didn’t speak in the third person, did he?” 

“No, sah; he tuck good care dat dar were no third 
pusson ’round: dar was only two—us two.”’ 

“IT know that, but he spoke to you in the first per- 
son, didn’t he?” 

“T was de first pusson myself, sah.”’ 

“You don’t understand me. When he was talking 
to you did he say, ‘I will pay you $50?’ ” 

“No, sah: he didn’t say nothin’ bout you payin’ me 
$50. Your name wasn’t mentioned, ’cepting he told 
me ef eber I got into a scrape you was the best lawyer 
in San Antonio to fool de jedge and de jury — in fac’, 
you was de best in town to cover up reskelity.” 

For a brief, breathless moment the trial was sus- 
pended. 
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1. ABATEMENT AND REVIVAL — Termination of Office 
Pending Suit.—Though tax collector’s term of oftice term- 
inates pending suit by him, it may be continued in his 
name,.—Sheehan v. Osborne, Cal., 69 Pac. Rep,842. 


2. ACCIDENT INSURANCE — Presumption of Accident.— 
Where plaintiff fell through the open court of an office 
building, it will be presumed, in the absence of evidence 
to the contrary, that the fall was accidental. — Western 
Travelers’ Acc. Assn. v. Holbrook, Neb., 91 N. W. Rep. 
276. 

8. ADVERSE POSSESSION — Limitations. — Where an 
action is pending as to certain land, the time during 
which it is pending cannot be counted by defendant in 





establishing his right by adverse possession.—St. Paul, 
M. & M. Ry. Co. v. Olson Minn., 91 N. W. Rep. 294. 


4. AMBASSADORS AND COUNSELS. — Alien Intestate.— 
Italian consul held to have a right to administer the 
estate of an alien Italian intestate.—Jn re Lobrasciano’s 
Estate, 77 N. Y. Supp. 1040. 


5. ANIMALS — Agister’s Lien. — The statutory agister’s 
remedy may be departed from with the consent of the 
parties interested. — Dale v. Council Bluffs Sav. Bank, 
Neb., 91 N. W. Rep. 526. 


6. APPEAL — Constitutionalty of Statute.—Though the 
record does not show that the constitationality of a statute 
was raised below, it may be raised by plaintiff on appeal 
in answer to the claim that defendant is entitled to its 
protection. — Dolan v. New York & H. R. Co., 77 N. Y. 
Supp. 815. 


7. APPEAL AND ERROR — Appellate Jurisdiction.—An 
appellate court has inherent power to preserve the sub- 
ject of litigation and the status of the parties pending an 
appeal.—Finlen v. Heinze, Mont., 69 Pac. Rep. 829. 


8. APPEAL AND ERROR—Bond. — A bond on appeal is 
not insufficient because it runs to the sureties on ap- 
pellant’s (plaintiff's) cost bond in the trial court, as well 
as to respondents. — White Crest Canning Co. v. Sims, 
Wash., 69 Pac. Rep. 1094. 


9. APPEAL AND ERROR — Injunction.—Whether an in- 
junction in an appropriate remedy to maintain the in 
tegrity of real estate pending litigation concerning the 
title cannot be first raised on appeal.—Powell v. Cana- 
day, Mo., 69 8. W. Rep. 686. 


10. APPEAL AND ERROR — Order to Vacate Judgment.— 
An order refusing to vacate a judgment is appealable.— 
In re Lamona’s Estate, Wash., 69 Pac. Rep. 1093. 


11. APPEAL AND ERROR — Supersedeas Bond. — Where 
the district court allows a supersedeas, it should fix, not 
only the amount of the supersedeas bond, but the con- 
ditions thereof. — Carson v. Jansen, Neb., 91 N. W. Rep. 
398, 


12. ARREST—By Private Person.—Under Cr. Code, § 284, 
a private person may make an arrest without a warrant 
only where the offense for which the person suspected is 
arrested has in fact been committed.—Kyner v. Lauber, 
Neb., 91 N. W. Rep. 491. 


18. ATTACHMENT—Claim of Third Party.—A stranger to 
an attachment suit in possession of the attached prop- 
erty, who gives a redelivery undertaking, cannot there- 
after assert ownership and try the right of property.— 
Allyn v. Cole, Neb., 91 N. W. Rep. 505. 


14. ATTORNEY AND CLIENT—Disbarment.—The petition 
of attorneys and others for the reinstatement of a dis- 
barred attorney will not be considered, where such 
attorney is not before the court in person or by petition 
by him subscribed.—Jn re Wellcome, Mont., 69 Pac. Rep. 
836. 

15. ATTORNEY AND CLIENT—Partition.—In distributing 
the proceeds of property sold in a partition suit, the 
court cannot determine the validity of contracts for con- 
tingent fees made by an attorney with distributees, or 
enforce the same against the shares of such distributees. 
—Boyle v. Boyle, U. 8. C. C., E. D. Pa., 116 Fed. Rep. 764. 


16. BAIL— Surrender of Principal. — The sureties on a 
recognizance on *ppeal from a conviction for misde- 
meanor cannot surrender their principal and be relieved 
of liability; Code Cr. Proc. arts. 310, 318, 324, 327, being 
limited to bail bonds. — Talley v. State, Tex., 695. W. 
Rep. 514. 


17. BANKRUPTCY—Adverse Claim.— Petition of trustee 
in bankruptcy, setting up a transfer to respondent by 
the bankrupt by way of preference and fraudulent con- 
veyance, shows a real adverse claim, excluding evidence 
that it was colorable.—Jn re Michie, U. 8. D. C., D. Mass., 
116 Fed. Rep. 749. 
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18. BANKRUPTCY—Attorneys for Creditors.— Attorneys, 
elected by creditors to represent them in bankruptcy 


proceedings, must look to them for compensation, and . 


not to the bankrupt estate, or to the court.—Jn re Evans, 
U.S. D. C., E. D. N. Car., 116 Fed. Rep. 909. 

19. BANKRUPTCY— Commissions — Dividends. — Divi- 
dends on which commissions are to be paid referee and 
trustee in bankruptcy defined. — Jn re Mammoth Pine 
Lumber Co., U. 8. D. C., W. D. Ark., 116 Fed. Rep. 731. 


20. BANKRUPTCY—Final Decision.—An order or decree 
dismissing defendants who are charged to be jointly 
liable with other defendants in the suit is nota final de- 
cision, nor appealable.—Carmichael v. City of Texarkana, 
Ark., U. 8. D. C., E. D. N. Car., 116 Fed. Rep. 845. 

21. BANKRUPTCY—Firm Assets.—Trustee in bankruptcy 
for individual members of a firm has no right to inter- 
fere with firm assets. — Ludowici Roofing Tile Co. v. 
Pennsylvania Inst. for Instruction of the Blind.— U. 8. C. 
C., E. D. Pa., 116 Fed. Rep. 661. 

22. BANKRUPTCY— Homestead Exemption. — A bank- 
rupt held not debarred from his right to a homestead ex- 
emption under the laws of Georgia because of his pre- 
vious conveyance of the property to defraud creditors, 
where it was reconveyed prior to the bankruptcy pro- 
ceedings and was scheduled by him.—Jn re Thompson, 

’. 8. D. C., 8. D. Ga., 115 Fed. Rep. 924. 

23. BANKRUPTCY—Homestead Exemption.—The finding 
of a referee on the question of a bankrupt’s good faith in 
relation to his claim to homestead exemption under 
the law of Georgia will not be reviewed by the court un- 
less clearly erroneous.—Inre West, U. 8S. D. C., N. D. Ga., 
116 Fed. Rep. 767. 

24. BANKRUPTCY—Involuntary Proceedings. — An or- 
der dismissing a petition in involuntary bankruptcy on 
the ground that it stated no act of bankruptcy will not be 
set aside, and the filmg of an amended petition allowed, 
setting up new grounds, unless the omission of such 
grounds from the original petition is excused, and it is 
made to appear that the amendment would be clearly in 
furtherance of justice.—White v. Bradley Timber Co., U. 
8. D. C., 8. D. Ala., 116 Fed. Rep. 768. 

25. BANKRUPTCY—Judgment Liens.—Under Code N. C., 
§ 435, a judgment rendered against a bankrupt more than 
ten years prior to his bankruptcy is not a lien upon his 
real estate, nor provable as a debt against his estate in 
bankruptcy, unless it has been renewed as provided by 
statute.—Jn re Farmer, U. 8. D.C., E. D. N. Car., 116 Fed. 
Rep. 763. 

26. BANKRUPTCY — Jurisdiction of Court. — Where, on 
petition by a trustee for a summary order to compel the 
surrender of property claimed to belong to the bankrupt 
estate, it appears that respondent’s claim is real, the 
court should decline jurisdiction. — Jn re Baird, U. 8, D. 
C.; E. D. Pa., 116 Fed. Rep. 765. 


27. BANKRUPTCY—Necessity of Tracing Funds,—A cred- 
itor of a bankrupt cannot acquire a lien on certain assets, 
onthe ground that they were derived from trust funds 
belonging to such creditor, without tracing his funds 
into such assets. — Jn re Mulligan, U.S. D. C., D. Mass., 
116 Fed. Rep. 715. 

28. BANKRUPTCY — Partnership. — Simultaneous bank- 
ruptecy proceedings against the individual members of a 
firm do not necessarily bring the firm into court, so as 
to authorize an amendment calling for an adjudication 
against the firm. — Jn re Mercur, U. 8. D. C., E. D. Pa., 
116 Fed. Rep. 655. 

29. BANKRUPTCY—Powers of Court.—Where the lien of 
an attachment from a state court is annulled by an adju- 
dication in bankruptcy, such court loses jurisdiction of 
the property, which passes into the exclusive jurisdiction 
of the court of bankruptcy.—Jn re Tune, U. 8. D.C., E. D. 
Pa., 116 Fed. Rep. 906. 

30. BANKRUPTCY — Preferences. — Payment of notes to 
an indorsee, to whom they were sold in the usual course 
of business, is not a preferential payment to the payee, 
which he is required to surrender before he can prove 
against the estate of the maker in bankruptcy another 





note also sold, but which he was compelled to take up on 
his indovecshant out Goteule by tiie tacieenHaiyee Eaeanan 
U. 8. D. C., E. D. N. Car., 116 Fed. Rep. 667. : 

31. BANKRUPTCY—Provable Claims.—Under Bankr. Act 
1898, §§ 59, 63, damages accruing from an ice company’s 
inability to fulfill executory contracts held provable 
claims in involuntary bankruptcy proceedings against it. 
—In re Stern, U. 8. C. CO. of App., Second Circuit, 116 Fed. 
Rep. 604. 

32, BANKRUPTCY—Right of Seller to Reclaim.—A seller 
of property by a contract of conditional sale held en- 
titled to reclaim the same from the possession of a trus- 
tee in bankruptcy. — Jn re Burkle, U. 8. D. C., D. Conn., 
116 Fed. Rep. 766. 

38, BENEFIT SOCIETIES — Amendment of Constitution. 
—Rights of the beneficiary in a mutual benefit certificate 
held subject to limitation by reasonable amendment to 
the constitution. — Beach vy. Supreme Tent Knights of 
Maccabees of the World, 77 N. Y. Supp. 770. 

34. BILLS AND NOTES—Burden of Proving Payment.— 
Where the maker of a negotiable note pays 1t to one who 
cannot produce it, he assumes the burden of proving 
that such party was the owner or agent to collect.—Con- 
sterdine v. Moore, Neb., 91 N. W. Rep. 399. 

35. BILLS AND NOTES—Payment.—Where the maker of 
a negotiable note pays it to one who cannot produce it, 
he assumes the burden of proving that such party was 
the owner or the authorized agent to collect.—Garnett v. 
Myers, Neb., 91 N. W. Rep. 400 

36. BILLS AND NOTES—Signature.—The mark of one 
who cannot write is not a signature, under St. 1893, § 2690, 
unless the person writing the name writes his own as 
witness.—Sivils v. Taylor, Okla., 69 Pac. Rep. 867. 


37. BRIBERY—Illega] Arrest.—Under Pen. Code, §§ 188, 
144, a defendant under arrest illegally could not be guilty 
of bribing the officer to permit him to escape.—Moore v. 
State, Tex., 698. W. Rep. 521. 


38. BUILDING AND LOAN ASSOCIATIONS — Preferences 
in Insolvency.—Holders of full-paid stock in a building 
and loan association, who are to receive fixed dividends 
in the way of interest, are still shareholders, and not 
creditors, and are entitled to no preference over holders 
of installment stock in the distribution of assets in in- 
solvency.—Solomons v. American Building and Loan 
Assn., U. 8. C. C., N. D. Ga., 116 Fed. Rep. 676. 


89. BURGLARY—Corncrib.—A corncrib, used solely for 
storing corn and feed, isa house within the statutes re- 
lating to burglary.—Barber v. State, Tex., 698. W. Rep. 
515. 

40. BURGLARY—Servant.—A servant, entering his mas- 
ter’s house with intent to steal therefrom, held to commit 
a burglary.—State v. Howard, 8. Car., 42 8. E. Rep. 173. 

41. CARRIEKS—Cab Drivers.—A railroad company may 
enjoin persons from entering its station for the purpose 
of soliciting the custom of incoming passengers for cabs, 
carriages, express wagons, and hotels.—Pennsylvania Co. 
v. Donovan, U. 8)C. C., N. D. LIL, 116 Fed. Rep. 907. 

42. CARRIERS — Contributory Negligence. — Where the 
railroad track is the only practicable route from the 
station to his train, the railroad company will not be 
heard to say that a passenger, by taking such route, 
becomes guilty of negligence.—Chicago, St. P., M. & O. 
Ry. Co. v. Lagerkrans, Neb., 91 N. W. Rep. 358. 

43, CARRIERS CF PASSENGERS—Injury to Passenger.— 
Where a passenger has been carried past his station, and 
and to avoid being carried further, jumps from the car 
while the train is in rapid motion, he t recover for 
damages sustained.—Chicago, B. & Q. R. Co. v. Martelle 
Neb., 91 N. W. Rep. 364. 

44. CHATTEL MORTGAGES—Illegal Foreclosure.—Where 
a chattel mortgagee takes mortgaged property to another 
county, and sells it without first tilmg his mortgage as 
required, the mortgagor may recover the value of the 
property less the amount of the debt due the wortagee.— 
McCormick Harvesting Mach. Co. vy. Preitauer, Neb., 91 
N. W. Rep. 499. 
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45. CHATTEL MORTGAGES—Validity.—Subsequent mort- 

gagees and attaching creditors may attack a chattel 
mortgage for want of indorsement of receipt of a copy by 
the mortgagor, as required by Laws 189;, ch. 95, § 2.— 
Park y. Robinson, 8. Dak., 91 N. W. Rep, 344. 
+ 46. COMMERCE—License Fee.—An ordinance of a city re- 
quiring an express company doing a local and interstate 
business to pay a license fee, and declaring it unlawful for 
such company to transact any business in such city until 
such fee is paid, is unconstitutional as an unlawful exac- 
tion on interstate commerce.—SonthernjExp. Co. v. City 
of Ensley, U. 8. C. C., N. D. Ala., 116 Fed. Rep. 756. 


47. COMPROMISE AND SETTLEMENT — Validity.—Where 
parties agree that one is to pay and the other to accept a 
certain sum in full satisfaction of a disputed claim, the 
agreement constitutes a valid contract.—Massillon En- 
gine & Thresher Co. v. Prouty, Neb., 91 N. W. Rep. 384. 


48. CONSPIRACY — To Defraud Government. — Persons 
may be guilty of conspiracy to defraud the United States 
by obtaining title to public mineral lands by means of a 
homestead entry, since a patent to such lands so ob- 
tained would not be void.—United States v. Peuschel, U. 
8S. D. C., 8. D. Cal., 116 Fed. Rep. 642. 

49. CONSTITUTIONAL LAW — Police Power.—Act March 
31, 1899, regulating the hours of employment of females, 
is a fair exercise of the police power, and is constitu- 
tional.—Wenham V. State, Neb., 91 N. W. Rep. 421. 


50. CONTEMPT—Officer of Court.—W here a police officer, 
detailed to attend on the municipal couft, gave informa- 
tion to the keeper of a gambling house, enabling him to 
escape arrest for the alledged offense, it justifies his pun- 
ishment for contempt.—State v. O’Brien, Minn., 91 N. W. 
Rep. 297. 

51. CONTINUANCE—Absence of Party.—Refusal of an ap- 
plication for continuance on the ground of absence of a 
party to the action because of sickness held an abuse of 
discretion requiring a reversal of the judgment.—Mc- 
Mahan vy. Norick, Okla., 69 Pac. Rep. 1047. 


52. ConTRACTS—Breach. —That work was more expen- 
sive than any one anticipated is no excuse for breach of 
contract to do it.—Hanthorn v. Quinn, Oreg., 69 Pac. Rep. 
817. 

53. CONTRACTS — Incompetent.—An exception to the 
rule requiring on rescission of contract a return of the 
property arises where the party guilty of undue in- 
fluence, and asa part of the general wrongful design, 
has induced the other party to part with his property.— 
Meyer vy. Fishburn, Neb., 91 N. W. Rep. 534. 


54. CONTRACTS—Parties in Pari Delicto.—An ignorant 
person, induced by fraud to pay money for services to be 
performed in preventing a criminal prosecution on a 
charge of which he was not guilty, held entitled to re- 
cover the same, though the payment was against public 
policy.—Klein v. Pederson, Neb., 91 N. W. Rep. 281. 


55. CONTRACTS—Verbal Modification.—W hile executory, 
and before a breach, the terms of a written contract may 
be changed by a subsequent parol agreement. without 
any pew consideration.—Bowman v. Wright, Neb., 91 N. 
W. Rep. 580. 

56. CONTRACTS—Convicts Hiring Out.—A contract by the 
superintendent of the penitentiary, approved by the com- 
missioners, to furnish convict labor, is not invalid because 
for a period exceeding the terms of such officers.—Mc- 
Connell y. Arkansas Brick & Mfg. Co., Ark., 69 8. W. Rep. 
559. 

57. CONVERSION—Death of Testatrix.—The equitable 
conversion of realty devised by a will held to date from 
the sale thereof, and not from the death of the testatrix. 
—In re Hammond’s Estate, 77 N. Y. Supp. 783. 

58. CORPORATIONS—Indictment.—A corporation is sub- 
ject to indictment for obstructing a public road.—State v. 
White, Mo., 69 8. W. Rep. 684. 

59. CORPORATIONS—Insolvency.—Where a receiver is 
appointed of the assets of an insolvent corporation, no 
creditor can, by a judgment thereafter obtained, secure a 

lien on such assests entitling him to priority of payment 





Olark v. Bacorn, U. 8. C. C. of App., 9th Cir., 116 Fed. 
Rep. 617. 

60. CORPORATIONS—Payment in Unauthorized Manner. 
—Where, in an action against the directors of a corpora- 
tion for a diversion of its funds, the only complaint is 
that they paid a valid obligation in an unauthorized man- 
ner, no recovery can be had unless damage is shown.— 
Manhattan Fire Ins. Co. v. Fox, 77 N. Y. Supp. 657. 


61. CORPORATIONS—Purchase of Stock.—A corporation, 
when not prohibited by its charter or statute, may buy 
and sell its own stock, and retire or reissue the same, 
when done in good faith.__Fremont Carriage Mfg. Co. v. 
Thomsen, Neb., 91 N. W. Rep. 376. 


62. CORPORATIONS—Statutory Liability of Sto¢kholders. 
—Under the laws of Kansas, a cause of action to enforce 
the statutory liability of a stockholder accrues at once on 
the dissolution of the corporation, and it is deemed dis- 
solved by operation of law if it has suspended business 
for more than one year.—Platt v. Hungerford, U. 8. C. C., 
N. D. N. Y., 116 Fed. Rep. 771. 


68. CORPORATIONS—Suit by Stockholders.—A bi!l by 
minority stockholders against the corporation and the 
owners of property which was purchased by the corpora- 
tion, attacking the validity of the transaction, must con- 
tain the statements required by equity rule 94 to entitle 
it to be maintained in a federal court —Worth Mfg. Co. 
v. Bingham, U. 8. C, C. of App., Fourth Cir., 116 Fed. Rep, 
785. 

64. Costs—Criminal Prosecution.—The costs of a prose- 
cution which may be taxed against the defendant are 
only those incurred in establishing his guilt.—Biester v.- 
State., Neb., 91 N. W. Rep. 416. 

65. COUNTIES— Rights of Assignee. — An assignee of a 
county warrant is in no better position, in enforcing 
payment against the county, than the original holder.— 
Loomis v. Brown County, 8. Dak., 91 N. W. Rep. 309. 


66. CREDITORS’ SuIT — Widow’s Unassigned Dower 
Liable.—A widow’s share of rents and profits of lands 
in which she has right of dower unassigned is liable for 
her debts, and may be reached by creditors’ bill in the 
hands of the persons receiving them. — Muir vy. Hodges, 
U.S.C. O., D. Vt., 116 Fed. Rep. 912. 


67. CRIMINAL KVIDENCE—Good Reputation.— That one 
who has long been acquainted with the witness and his 
associates has never heard any discussion of his char- 
acter is excellent evidence of his good reputation. — 
Foerster v. United States, U. 8. C. C. of App., Eighth 
Circuit, 116 Fed. Rep. 860. 

68. CRIMINAL EVIDENCE — Secondary. — There is 
hearsay testimony of what defendant testified to, where 
the interpreter testified that‘he stated in English all de 
fendant testified to, and the official stenographer then 
teetified to every word which the interpreter had stated. 
—People v. John, Cal., 69 Pac. Rep. 1063. 


69. CRIMINAL EVIDENCE—Signature. — A witness who 
has seen defendant in a murder prosecution sign his 
name held competent to testify as to the genuineness of 
of his signature to other documents. —State v. Hall, 8. 
Dak., 91 N. W. Rep. 325. 

70. CRIMINAL Law — Offense Against United States. — 
A criminal offense against the United States cannot be 
predicated of the violation of a requirement imposed 
only by a rule or regulation of one of the executive de- 
partment of the governmept.— United States v. Maid, U. 
8. D. C., 8. D. Cal., 116 Fed. Rep. 650. 

71. CRIMINAL Law— Res Gestw. — On prosecution for 
murder,, statement of accused, immediately after the 
fatal shot was fired, tending to indicate an accidental 
discharge, held admissible as res geste. — Teel v. State, 
Tex., 69 8. W. Rep. 531. 

72. CRIMINAL TRIAL—Jurors.—Where defendant's chal- 
lenge of ajuror for actual bias was erroneously denied, 
he may rely on such error, though he has not exhausted 
his peremptory challenges. — Hawkins y. United States, 
U. 8. C. C. of App., Ninth Circuit, 116 Fed. Rep. 569, 


73. CRIMINAL TRIAL—Limiting Number of Witnesses.— 
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A trial court may limit the number of witnesses that may 
be called to prove facts collateral to the main issue.— 
Biester v. State, Neb., 91 N. W. Rep. 416. 

74. CRIMINAL TRIAL—Verdict. — Under Comp. Laws, § 
5057, a verdict in a criminal case is not rendered invalid 
by an adjournment while the jury is out. — State v. Mc- 
Donald, 8. Dak., 91 N. W. Rep. 447. 

75. CUSTOMS DUTIES — Importation from Algeria. — 
Algeria is a port of France, ari not a colony, and im- 
portations from Algeria are governed by the reciprocity 
arrangement between France and the United States, 
promulgated by the president’s proclamation of May 30, 
1898.—Tartar Chemical Co. v. United States, U. 8. C. C., 
8. D. N. Y., 116 Fed. Rep. 726. 

76. DAMAGES — Anticipated Profits. — Damages iu the 
nature of anticipated profits on expected sales are too 
speculative to authorize a recovery therefor. — Silurian 
Mineral Spring Co. v. Kahn, Neb., 91 N. W. Rep. 508. 

77. DEATH —Effect of Remarriage on Damages.—In an 
action by an administrator to recover damages to a 
wife from the death of her husband,the fact that she has 
subsequently remarried is immaterial. — Chicago, St. 
P.,M. &O. Ry. Co. v. Lagerkrans, Neb., 91 N. W. Rep. 
358. 

7%. DEDICATION— Effect. — The making and filing of a 
map of lots and streets and the sale of lots with refer- 
ence thereto, constitute a permanent dedication of the 
street, though the public is not bound to maintain them 
until it accepts the dedication. — Kruger v. Constable, 
U.8. C. C., 8. D. N. Y., 116 Fed. Rep. 722. 

79. DEDICATION— Streets. — A city cannot abandon a 
street, which has been dedicated to and accepted by the 
public, by adopting a map on which the street is not 
shown.—City of Eureka y. Gates, Cal., 69 Pac. Rep. 850. ; 

80. EMINENT DOMAIN— Abutting Owner. — Where an 
abutting property owner suffered special injury by the 
erection of a station house along a viaduct, made optional 
by Laws 1892, ch. 389,§ 7, held that he can recover dam- 
ages therefor.—Dolan v. New York & H. R.Co.,77 N. Y. 
Supp. 815. 

81. EMINENT DOMAIN—Opening Street. — A city cannot 
open a street until it has condemned, appraised, and 
paid for improvements of a railroad company within 
such street, which must necéesarily be removed in order 
to permit. the public to use said. highway. — Southern 
Kansas Ry. Co. v. Oklahoma City, Okla., 69 Pac. Rep. 
1050. 

82. EMINENT DOMAIN—Secope of Grant. — A grant to a 
railroad company of a strip of land in the center of 
what afterwards became a street held not to authorize 
the erection of a viaduct.—Pape v. New York & H. R. Co., 
77 N. Y. Supp. 725. 

83. EMINENT DOMAIN — Telephone Poles. — Where an 
abutting owner is the owner of a fee in a street, the use 
of the street for telephone poles is a new burden, incon- 
sistent with the use of the street for travel.—Donovan v. 
Allert, N. Car., 91 N. W. Rep. 441. 

84. Equity — PLEADING. — Under equity rule 33, the 
filing ofa general replication to a pleain bar is not an 
admission of the sufficiency of the plea. — Soderberg v. 
Armstrong, U. 8. C. C., D. Nev., 116 Fed. Rep. 709, 

85. EsckoOW — Withdrawal of Deed. — Where a deed is 
deposited in escrow, held, that the depositor is not at 
liberty to withdraw the deed or forbid its delivery with- 
out the consent of the other party. — Thoraldsen y. 
Hatch, Minn., 91 N. W. Rep. 46/7. 

86. ESTOPPEL — Conduct —In order to create an estop- 
pel by conduct, the other party must have been induced 
to act on the representations made.—National Aid Assn. 
v. Brachter, Neb., 91 N. W. Rep. 379. 

87. EVIDENCE — Action for Services.—Declarations by 
decedent, during his last illness, that he had hired plaint- 
iffasanurse, are admissible as admissions against in- 
terest.—Graves v. Graves, Ark., 69 8. W. Rep. 544. 

88. EVIDENCE — Admissions.—W here plaintiff sues on 
a contract, and defendant admits its execution, and the 
cause is dismissed, in a second action plaintiff may in- 





troduce the admissions in defendant’s former pleading. 
—Myers v. First Presbyterian Church of Perry, Okla., 69 
Pac. Rep. 874. 

89. EVIDENCE — Admissions of Adjuster. — Admissions 
of the adjuster of an insurance company, when he is ex- 
amining a loss, are admissions of the company, — Sisk v. 
American Cent. Fire Ins. Co., Mo., 69S. W. Rep. 687. 

90. EVIDENCB — Consideration. — A bill of sale, which 
recites a consideration of one dollar, does not prevent 
evidence by parol as to the real consideration. — Wolf v, 
Haslack, Neb., 91 N. W. Rep. 283. 

91, EVIDENCE — Failure to Introduce, — The failure of 
plaintiff in a personal injury case to interrogate a wit- 
ness as tothe result of an X-ray examination held to 
entitle defendant to an instruction that such failure 
created a presumption adverse to plaintiff. — Kane y. 
Rochester Ry. Co., 77 N. Y. Supp. 776. 

92. EVIDENCE — Foreign Statutes. — In the absence of 
any proof, the court will presume that the laws of Penn- 
sylvania are the same as the laws of the state. —Angle v. 
Manchester, Neb., 91 N. W. Rep. 501. 

93, EVIDENCE —*‘X-ray Pictures.”—What are known as 
“X-ray pictures” are admissible in evidence for the pur- 
pose of showing the condition of the internal tissues of 
the body.—City of Geneva v. Burnett, Neb., 91 N. W. Rep. 
275. 

94. EXECUTION — Confirmation of Deed.—Where a sale 
under execution was confirmed by the court, and a deed 
ordered made to the purchaser, no district court of any 
other county can for any supposed irregularity declare 
such order void.—Christy v. Springs, Okla., 69 Pac. Rep. 
8A4, 

95. EXECUTION — Wrongful Levy. — Where property is 
wrongfully levied on, a party interested must proceed in 
the court from which the execution issues, and cannot 
obtain relief by injunction in a separate action. — Christ 
v. Cosby, Okla., 69 Pac. Rep. 885. 

96. EXECUTORS AND: ADMINISTRATORS — Judgment 
Against Administrator. — Refusal of an administrator to 
comply with the final judgment ofthe probate court 
against him held a breach of his bond.—Greer vy. McNeal, 
Okla., 69 Pac. Rep. $93, 

97. EXECUTORS AND ADMINISTRATORS — Pressing De- 
mands.—A probate court has jurisdiction to authorize a 
mortgage of a solvent estate to pay off the pressing de- 
mands only where the property cannot be sold without 
great sacrifice.—Stambach v. Emerson, Cal., 69 Pac. Rep. 
856. 

98. EXEMPTIONS — Effect of Waiver in Note. — Under 
the laws of Alabama a waiver of exemptions in a prom- 
issory note does not amount to a lien or pledge of any 
of the debtor’s exempt property, or confer any estate or 
interest in it. — In re Tune, U. 8. D. C., E. D. Pa., 116 Fed. 
Rep. 906. 

99. FEDERAL CouRTs — Jurisdiction. — The jurisdiction 
of a federal court is determined by the amount claimed 
by the plaintiff in his pleading in good faith, and not by 
the amount recovered. — Board of Comrs. of Kearny 
County v. Vandriss, U. 8. C. C. of App., Eighth Circuit, 
115 Fed. Rep. 866. 

100. FEDERAL CourRTs — Jurisdiction. — An action 
against ‘an agent appointed by the shareholders of a 
national bank to close its affairs ina suit which arises 
under the laws of the United States, of which a federal 
court has jurisdiction. — International Trust Co. v. 
Weeks, U. 8. C. C., D. Mass., 116 Fed. Rep. 898. 

101. FIXTURES — Nursery Trees. — As between mort- 
gagor and mortgagee, nursery trees planted by the 
mortgagor are a part of the realty.—Du Bois v. Bowles, 
Colo., 69 Pac, Rep. 1067. 

102. Foop — Cider Vinegar.—A product manufactured 
from evaporated apple cores, skins, and small pieces of 
apple, soaked in river water and colored to look like 
cider vinegar, held not to be cider vinegar, and its manu- 
facture, marking, and sale as such is prohibited by Laws 
1898, ch. 388, § § 50-53.—People v. Niagara Fruit Co.,77 N.Y. 
Supp. 805, 
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18. FORCIBLE ENTRY AND DETAINER—Title to Land.— 
Title to land cannot be determined in forcible entry and 
detainer, and the courts will not permit an improper 
plea setting up title to devest them of jurisdiction.—Mc- 
Quiston v. Walton, Okla., 69 Pac. Rep. 1048. 

104. FRAUD — Undue Influence. — The circumstances 
under which a conveyance was made, and the injustice 
to him and his heirs if it is upheld, may cast on the 
grantee the burden of showing lack of undue influence 
or fraud.—Bennett v. Bennett, Neb., 91 N. W. Rep. 409. 

105. FRAUDS, STATUTE OF — Guaranty. — A guaranty 
held an original promise, and not an agreement to 
to answer for the debt of another, within the statute of 
frauds.—Kiernan v. Kratz, Oreg., 69 Pac. Rep. 1027. 

106. FRAUDULENT CONVEYANCES—Consideration.—Void 
deed under statute of Elizabeth must be shown to be 
without consideration or made in bad faith by both 
parties.—Lenhardt v. Ponder, 8. Car., 42 8. E. Rep. 169. 


107. HOMESTEAD — Curtesy.—Where a husband’s life 
estate by curtesy in the homestead of his deceased wife 
is terminable by his death, her children are entitled to 
the homestead. — Bloom vy. Strauss, Ark., 69 8. W. Rep. 
548. 

108. HOMICIDE — Assisting Suicide.—Pen. Code, art. 77, 
has no application to suicides, and does not make one 
who knowingly furnishes a suicide with the means of 
killing himself guilty of murder.—Grace y. State, Tex., 
69S. W. Rep. 529. 

109, HUSBAND AND WIFE — Action on Bond. — Afwife 
may enforce a bond given by her husband for her sup- 
port and that of her child, though he thereafter secures 
a divorce against her. — France vy. France, 77 N. Y. Supp. 
1015. 

110. INDIANS — Right of Action. — A tribal Indian may 
sue in the courts of the state to redress any wrong com- 
mitted outside of the reservation against his person or 
property. — Bem-way-bin-ness v. Eshelby, 91 N. W. 
Rep. 291. 

111. INFANTS—Saloons.—Under Pen. Code, §§ 291, 293, it 
is the duty of a police officer to arrest any child under 16 
years of age found in a place where intoxicating liquors 
are sold.—People v. Angie, 77 N. Y. Supp. 832. 

112. INJUNCTION—Against Employing Others.—Injunc- 
tion held not to lie to restrain breach of contract to em- 
ploy only members of a certain stone cleaners’ and 
pointers’ union. — Stone Cleaning & Pointing Union vy. 
Russell, 77 N. Y. Supp. 1049. 


113. INJUNCTION — Contract for Convict Labor.—Pen- 
itentiary commissioners who have exceeded their author- 
ity by passing a resolution canceling a valid contract for 
convict labor may be restrained from preventing its per- 
formance. — McConnell v. Arkansas Brick & Mfg. Co., 
Ark., 69 8. W. Rep. 559. 

114. INJUNCTION— Threatened Trespass.—In an action 
to enjoin a threatened trespass, where there was no 
proof that defendant. was insolvent, and the loss could 
be recompensed in damages, an injunction will not be 
granted.—Leach vy. Harbough, Neb., 91 N. W. Rep. 521. 

115. INJUNCTION — Trade Secrets. -- A manufacturing 
pharmacist may be enjoined from using the secret 
formule and processes of manufacture of specific pre- 
paration, communicated by an employee of a rival manu- 
facturer and learned while in the employ of such rival.— 
G. F. Harvey Co. v. National Drug Co. » 77 N. Y. Supp. 674. 


116. INSURANCE — Burden of Proof.—In an action on a 
marine policy, the burden is on the libelant to show that 
the loss was caused by an accident insured against, and 
not by unseaworthiness. — Long Dock Mills & Elevator 
Co. vy. Mannheim Ins. Co. U. 8., D. C.,8.D. N. Y., 16 
Fed. Rep. 886. 

117, JUDGES—Additional Duties.—A county judge can- 
not recover for additional duties performed for which 
the legislature has provided no additional compensation. 
—Nuckolls County v. Peebler, Neb., 191 N. W. Rep. 289. 


118. JUDGES—Disqualification.—No formal application 
for the calling of a qualified judge to pass upon a claim 





against an estate was necessary, where the record dis- 
closed that the acting judge was disqualified. — State v. 
Mack, Nev., 69 Pac. Rep. 862. 

119. JUDGMENT— Appeal and Writs of Error. — A judg- 
ment at law cannot be reviewed by an appeal, norcan 
a decree in equity be challenged by a writ of error in the 
federal courts.—Highland Boy Gold Min. Co. v. Strickley, 
U.S. C. C. of App., Eighth Circuit, 116 Fed. Rep. 852. 

120. JUDGMENT — Breach of Warranty. — A judgment 
could not be supported on the theory of breach of war- 
ranty where the contract was in writing and contained 
no warranty, as it would be assumed that none existed. 
—Jackson v. Helmer, 77 N. Y. Supp. 835. 

121. JUDGMENT—Death Pending Attachment. — As be- 
tween plaintiff and the estate of defendant in attach- 
ment, who dies pending the attachment, all matters liti- 
gated are merged in the judgment and order of sale. — 
First Nat. Bank v. Tompkins, Neb., 91 N. W. Rep. 551. 

122. JUDGMENT— Meritorious Defense. — The mere fact 
that a defendant.has a meritorious defense does not en- 
title him to have a judgment by default set aside.—Barra 
v. People, Colo., 69 Pac. Rep. 1074. 

123. JUDGMENT—Pleading and Proof.— In anaction on 
a foreign judgment, rendered ina manner unknown to 
the jurisprudence of the state, the existence of the laws 
of such other state which render the judgment valid 
must both be alleged and proved.— Angle vy. Manchester, 
Neb., 91 N. W. Rep. 501. 

124. JODGMENT—Recitals.—In proceedings properly be- 
fore the probate court, it is not necessary that its judg- 
ments should contain a recitation of the facts on which 
the jurisdiction of the court depends.—Greer v. McNeal, 
Okla., 69 Pac. Rep. 891. 

125, JURY — Challenge for Cause. — That a juror has a 
good opinion of one of the parties to an actionis no 
ground for a challenge for cause. — Tolles v. Meyers, 
Neb., 91 N. W. Rep. 505. 

126. LANDLORD AND TENANT—Falling Building. — The 
owner of a building who negligently allows it to become 
anuisance before he leases it held liable for injury to 
one from its fall after he leases it. — Patterson vy. Jos. 
Schlitz Brewing Co., 8. Dak., #1 N. W. Rep. 336. 

127. LANDLORD AND TENANT—Lease.— Making and ac- 
cepting a new lease during the term of an existing one 
operates as a surrender of the prior lease. — Bowman vy. 
Wright, Neb., 91 N. W. Rep. 580. 

128. LARCENY—Interest Required. — The foreman of a 
ranch, having full charge and control of the interests of 
the owner, has a sufficient interest in stock on the 
ranch to support an indictment for larceny thereof, 
alleging him to be the owner.—State v. Vincent, 8. Dak., 
91 N. W. Rep. 347. 

129. LIBEL AND SLANDER— Evidence of Justification.— 
Under a plea of the truth ofa publication alleged to be 
libelous, in charging plaintiff with having been dishonest 
and being unfit to hold an office in a voluntary associa- 
tion, the exclusion of testimony of his dishonesty as an 
officer of another association held error. — Cunningham 
v. Underwood, U. 8. C. C. of App., Sixth Circuit, 116 Fed. 
Rep. 803. 

130. LICENSES—Payment of Illegal Fee.—The fact that 
an illegal license fee may be paid and recovered back is 
not ground for refusing to’ restrain a city from enforc- 
ing the ordinance which imposes such fee. — Southern 
Exp. Co. v. City of Ensley, U. 8. C. C., N. D. Ala., 116 
Fed. Rep. 756. 

131. LIFE EsTATES—Betterments.— Under the statute 
relative to recovery for improvements by one holding 
under color of title, the holder of a life estate held en- 
titled to compensation for betterments. — Bloom vy. 
Strauss, Ark.,69 8, W. Rep. 548. 

132. LIMITATION OF ACTIONS—Offer to Pay.—Where, in 
an action to set aside a mortgage and the foreclosure 
sale thereunder, plaintiff asks for an accounting and 
offers to pay the amount found due, she stops the running 
of limitations.— Raines y. Graham, Ark., 69 8. W. Rep. 
551. 
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133. LIMITATION OF ACTIONS—Second Action. — Where 
a party sues for services, and a judgment in his favor is 
reversed, and the case dismissed without prejudice, a 
suit within one year for the same services heid not a de- 
parture from the first action,so as to let in the statute 
of limitations under St. 1893, § 3895. — Myers v. First 
Presbyterian Church of Perry, Okla., 69 Pac. Rep. 874. 

134, LIMITATION OF ACTIONS — Suspension. — While a 
person is prevented from exercising his legal remedy by 
some paramount authority, the time should not be 
counted against him in determining whether limitations 
have barred his mght. — St. Paul, M. & M. Ry. Co. v. 
Olson, Minn., 91 N. W. Rep 294. 

135. LOG8 AND LOGGING — Intention to Claim Lien. — 
A provision in a contract to sell logs that the buyers 
were to leave the stumpage agreed on with their pur- 
chaser held not to negative the intention of the owner to 
claim a lien. — Maris v. Clevenger, Wash., 69 Pac. Rep. 
1089 

136. MALICIOUS PROSECUTION — Probable Cause. — A 
party who lays all the facts which he knew, or should 
have known, before the county attorney, and acts in 
good faith upon his advice, has probable cause. — May- 
nard v. Sigman, Neb.,91 N. W. Rep. 576. 

137. MANDAMUS—Aflidavit. — Where an affidavit inan 
application for mandamus states a fact postively,a de- 
niaiof knowledge on information sufficient to form a 
belief is not a sufficient denial of the fact alleged.— Peo- 
ple v. Sturgis, 77 N. Y. Supp. 1008. 

138. MANDAMUS—Contingent Fund for Mayor.—Manda- 
mus by a mayor to compel acity council to appropriate 
$5,000 for a contingent fund under Sp. Laws 1891, ch, 188, 
held not to lie.—State vy. City Council of City of Minnea- 
polis, Minn., 91 N. W. Rep. 298. 

139. MARITIME LIENS—Charter Party.—Where supplies 
are furnished to a charterer at its place of residence, it 
will be presumed that they are furnished on the credit 
ofthe charterer, and not onthe credit ofthe vessel.— 
Alaska & P. 8. 8. Co. v. C. W. Chamberlain & Co., U. 8. C. 
C. of App., 116 Fed. Rep. 600. 

140. MASTER AND SERVANT — Action for Services, — 
Where the evidence in an action fer services does not 
show an agreement as to price, it is not error to refuse 
to instruct that plaintiff cannot recover a greater sum 
than necessary to hire such a hand. — Graves v. Graves, 
Ark., 69 8. W. Rep. 544. 

141. MASTER AND SERVANT — Assumption of Risk.— 
Knowledge or means of knowledge of how work was 
done held requisite to assumption of risk. — Voelker v. 
Chicago, M. & St. P. Ry. Co., U. 8. C. C., N. D. Iowa., 116 
Fed. Rep. 867. 

142. MASTER AND SERVANT — Defective Machinery. — A 
servant may continue to operate defective machinery 
for a reasonable time after a promise by the master to 
repair without assuming the risk. — Taylor v. Nevada- 
California-Oregon Ry. Co., Nev., 69 Pac. Rep. 858. 

143. MECHANICS’ LIENS — Sufficiency of Statement. — 
Where the work undertaken by a subcontractor is an 
entire job, foran entire price, and the contract is set 
out in the affidavit filed for a lien for the contract price, 
an itemized statement of account is not required.—Great 
Southern Fireproof Hotel Co. vy. Jones, U. 8. C. C. of 
App., Sixth Circuit, 116 Fed. Rep. 793. 

144. MORTGAGES—Nursery Trees.—A mortgagee wrong- 
fully in possession before foreclosure has no right to 
Sell nursery trees regarded by the parties as part of the 
realty covered by the mortgage.— Du Bois v. Bowles, 
Colo., 69 Pac. Rep. 1067. ’ 

145. MORTGAGES—Rights of Third Parties.—Plaintiff on 
foreclosure of mortgage which has passed through sevy- 
eral hands must make prima facie proof that no proceed- 
ings have been taken by any of the successive - holders 
who could have maintained them. — Carter v. Leonard, 
Neb., 91 N. W. Rep. 574. 

146. MUNICIPAL CORPORATIONS — Cab Drivers’ Occupa- 
tion of Streets. — Cab drivers and expressmen, etc., held 
not entitled to occupy sidewalks and streets adjoining 
railway station for purpose of soliciting business.—Penn- 





sylyania Co. y. Donovan, U.S. ©. C., N. D. Ill, 116 Fed. 
Rep. 907. 

147. MUNICIPAL CORPORATIONS — Civil Service.—Under 
New York municipal civil service rule 35, a 
discharged at the end of three months held entitled to 
mandamus to compel his reinstateme nt.—People v. Wells, 
77 N. Y. Supp. 1014. 


148. MUNICIPAL CORPORATIONS — Defective Sidewalks. 
—The duty resting on a city to maintain its streets and 
sidewalks in a reasonably safe condition is remitted 
during the time occupied in making repairs and im- 
provements. — City of South Omaha v. Burke, Neb., 91 
N. W. Rep. 562. 

149. MUNICIPAL CORPORATIONS—Duty to Light Streets. 
—In the absence of charter or statutory requirements, a 
city is under no obligation to keep its streets lighted, 
though it has appliances therefor. — Bohl v. City of Dell 
Rapids, S. Dak., 91 N. W. Rep. 315. 

150. MUNICIPAL CORPORATIONS — Negligence,—Citizens 
who request the construction of a public sewer held 
not liable for the negligence of the city in its construc- 
tion’ or operation, because they have no control over 
either. — Carmichael v. City of Texarkana, Ark., U.S. C. 
C. of App., Eighth Circuit, 116 Fed. Rep 845. 

151. MUNICIPAL CoRPORATIONS—Street Cleaning Force. 
—A mason, employed by the department of street clean - 
ing, cannot recover from the city for time lost while he 
was put on half time, where there was no work for him 
to do, though he was willing to work. — Driscoll y. City 
of New York, 77 N. Y. Supp. 997. 

152. NEGLIGENCE — Discharge of Steam. — Where a 
child, while playing along an extensively used path 
over railroad property, was injured by steam and hot 
water discharged from a pipe projecting from an adjoin- 
ing manufacturing plant, held, that the manufacturer 
was liable if the child was anywhere on the premises of 
the railroad adjoining this pipe. — Wilson v. American 
Bridge Co., 77 N. Y. Supp. 820. 

153. NEGLIGENCE—Falling of Building.—The falling of 
a building without any apparent cause is prima facie evi- 
dence of negligence of the owner. — Patterson v. Jos, 
Schlitz Brewing Co., 8. Dak , 91 N. W. Rep. 336. 

154. NEW TRIAL — Conversion. — In conversion, a ver- 
dict, after the formal parts, should contain only a find- 
ing for plaintiff, and an assessment of the amount of 
recovery.—Hopkins v. Dipert, Okla., 69 Pac. Rep. 883. 

155. NEW TRIAL — Hearing.—Where a motion for a new 
trial has been pending for several years, and there is no 
record to indicate that it has ever been acted upon, oral 
evidence is insufficient on which to base an entry nunc 
pro tunc.—Boynton v. Crockett, Okla., 69 Pac. Rep. 869. 

156. NEw TRIAL—Lost Bill of Exceptions.—A party 
cannot obtain a new trial for loss of a bill of exceptions 
by a bill in equity, where by a reasonable effort the 
record claimed to be lost might be supplied.—City of 
Lincoln v. Bell, Neb., 91 N. W. Rep. 287. 

157. NUISANCE — Sick Neighbor. — The work of con- 
structing a house in a careful manner by defendant on 
his lot cannot be enjoined because plaintiff, occupying a 
house on an adjoining lot, is so diseased and enfeebled 
that the noise and jar of the building operations may en- 
danger his life. — Lord y. De Witt, U. 8. C. C., 8. D. N. 
Y., 116 Fed. Rep. 712. 

158. PARTNERSHIP — Rights of Administrator.—An ad- 
ministrator of a deceased partner is entitled to posses- 
sion of the property as against an attaching creditor of 
the firm.—Barnes v. Stanley, Mo., 69 8S. W. Rep. 682. 

159. PARTNERSHIP — Sheriff’s Illegal Fees.—A cause of 
action in favor of a copartnership, against a sheriff and 
bondsmen, for collecting illegal fees, does not abate by 
the dissolution of the partnership. — O’Shea v. Kavan- 
augh, Neb., 91 N. W. Rep. 578. 

160. PATENTS — Incidental Advantages.—A patentee is 
entitled to all the uses and advantages of his invention, 
whether he knew of them or not.—Dowagiae Mfg. Co. v. 
Superior Drill Co., U. 8. ©. C. of App., Sixth Cireuit, 115 
Fed. Rep. 886. 
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161. PERJURY — Swearing to Criminal Complaint.—To 
constitute perjury in swearing to a complaint before a 
justice charging one with a crime cogniaable by the jus- 
tice, no delivery is necessary. — People v. John, Cal., 69 
Pac. Rep. 1063. 

162. PILOTS — Injunction. — The commissioned branch 
pilots of the port of Galveston may sue jointly to restrain 
a pilot who has not been created a branch pilot from act- 
ing as such.—Petterson vy. Smith, Tex , 69 8. W. Rep. 542. 


163. PRINCIPAL AND AGENT — Plea of Payment.—A de- 
fendant who pleads payment, and shows a payment toa 
third person claimed to be the agent of the vendor, has 
the burden of showing the authority of such person.— 
Ketelman v. Chicago Brush Co , Neb., 91 N. W. Rep. 282. 


164. PRINCIPAL AND SURETY — Sale of Notes. — Where 
the holder of a note sold it and extended the time in 
which the purchaser was to pay him beyond the period 
when the notes became due, it was not an extension of 
the note so as to release a surety thereon. — Parker v. 
Taylor, Neb., 91 N. W. Rep 587. 

165. QUIETING TITLE—Mistake in Deed.—In an action to 


reform the description in a deed on the alleged ground 
of mutual mistake, plaintiff cannot recover without evi- 


dence that the grantee had knowledge of such mistake.— | 


City of Eureka v. Gates, Cal., 69 Pac. Rep. 850. 

166. QUIETING TITLE—Vacant Premises.—An action to 
quiet title may be maintained by the holder of the legal 
title, when not in possession, if the premises be vacant 
and unoccupied. — Christy v. Springs, Okla., 69 Pac. Rep. 
864. 


167. RAILROADS—Accident at Crossing.—In the absence 
of visible or audible evidence of danger, there is no re- 
quirement that a passer stop as well as look and listen 
before attempting to cross a railway track. — Union Pac. 
R. Co. vy. Buzieka, Neb., 91N. W. Rep. 543. 

168. RAILROADS — Erection of Depot. — Judgment in 
mandamus requiring defendant railroad company to 
erect and maintain a depot under Laws 1901, ch. 270 
affirmed by a divided court; one member being disquali- 
fied.—State y. Minneapolis & St. L. R. Co.,Minn., 91 N. W. 
Rep. 465. 

169. RELIGIOUS SOCIETIES—Appointment of Minister.— 
The courts will give effect to the rules and laws of the 
Presbyterian Church in matters relating to the same.— 
Myers v. First Presbyterian Church of Perry, Okla., 69 
Pac. Rep. 874. 

170. R1oT—Deadly Weapon.—A driving whip held nota 
deadly or dangerous weapon within Comp. Laws, § 6678, 
raising the degree of offense of one participating in a riot 
who carries any species of firearm, or other deadly or 
dangerous weapon. — State v. Page,S. Dak., 91 N. W. 
Rep. 313. 

171. SALES—Action for Price. — In a suit to recover the 
price of goods, where the vendor only partially complies 
with agreement to advertise goods, held error to instruct 
that plaintiff cannot recover anything for the goods.— 
Silurian Mineral Spring Co. v. Kuhn, Neb., 91 N. W. Rep. 
508. 


172. SALES — Repudiation by Buyer. — Under Comp. 
Laws, § 3258, where a buyer without excuse refuses to 
accept personal property properly tendered him by the 
seller, the title passes to the buyer as if he had accepted 
it.—Dowagiac Mfg. Co. v. Higinbotham, 91 N. W. Rep. 380. 

173. SHERIFFS AND CONSTABLES—Sale After Expiration 
of Term. — Where an order of sale and foreclosure has 
been placed in the hands of a sheriff during his term of 
office, he may execute such order after the expiration of 
his term. — National Black River Bank v. Wall, Neb., 91 
N. W. Rep. 525. 

174. SPECIFIC PERFORMANCE —Effect of Option to Ter- 
minate Contract.— A contract which the plaintiff has the 
option to terminate at any time on giving 10 days’ no- 
tice will be specifically enforced in equity against the 
other party.— Brooklyn Base Ball Club v. McGuire, U, 8. 
C.C., E. D. Pa., 116 Fed. Rep. 782. 

175. STATES ~— Action Against State O@icers. — Public 
officials Cannot escape liability for appropriating prop- 





erty to which the state has notitle,on the greund that 
they were acfing undef authority of the state. Salem 
Flouring Mills Co. v. Lord, Oreg., 69 Pac. Rep. 1033. 


176. TAXATION—Dxemption.— College fraternity chap - 
ter house held not exempt from taxation under Tax Law, 
§ 4, subd. 7, as amended by Laws 1807. ch. 371. — People 
v. Lawler, 77 N. Y. Supp. 840. 

177. TAXATION—Legislative Intent.— A purpose to im- 
pose double taxation upon property is not to be pre- 
sumed, but to sustain a tax which would have that ef- 
fect the legislative intent must be clear and unmistak- 
able.—Louisville & N. R. Co. v. Wright, U. 8. C. C., N. D. 
Ga., 116 Fed. Rep. 669. 

178. TAXATION—Unmarketable Title. — The fact that it 
did not appear that a prior owner of land conveyed by 
her husband and heirs was dead at the time, or that she 
died intestate, held not to render the title of a subsequent 
owner unmarketable.— Forsyth v. Leslie, 77 N. ¥. Supp. 
826. 

179. TowNs—Bonds.— Under an act authorizing and di- 
recting a township board to issue boads, it is not essen- 
tial to their validity that they should be signed by all the 
members of the board. — Board of Comrs. of Kearny 
County v. Vandriss, U. 8. C. C. of App., Eighth Circuit, 
115 Fed. Rep. 866. 

180. Towns—Supervisors. — Under Comp. Laws, §§ 829, 
880, township supervisors held to have no power to in- 
volve the townin indebtedness without guthorization by 
the electors.—F. O. Austin Mfg. Co. v. Fwin Brooks 
Tp., $.Dak., 91 N. W. Rep. 41. 

181. TREATIBS— In Conflict with State Law — The fact 
thata treaty can be reconciled with the state law is no 
reason why it should not be enforced by a state court.— 
In re Lobrasciano’s Estate, 77 N. Y. Supp. 1040. 

182. TRIAL — Directed Verdict. — On a motion fora di- 
rected verdict at close of plaintiff's evidence,such evi- 
dence will be taken as true, and be construed as favor- 
ably as possible in plaintiff's favor. — Bohl y. City of Dell 
Rapids, 8. Dak., 91 N. W. Rep. 315. 

183, TRIAL—Directed Verdict.—Where the evidence in- 
troduced by plaintiff is insufficient to prove a cause of 
action, it isthe duty of the court to direct a verdict for 
defendant.— Fremont Brewing Co. v. Hansen, Neb., 91 
N. W. Rep. 279. 

184. TRIAL—Disobedience of Order.—That a witness has 
disobeyed an order for the exclusion of witnesses will 
not deprive the party whose witness he is of the benefit 
of his testimony, if such party is himself without fault. 
—Murray v. Allerton, Neb., 91 N. W. Rep. 518. 

18. TRIAL — Improper Argument.—General denuncia- 
tion of the land department in a brief filed in court is out- 


, Side the limits of proper argument, and will be stricken 


out by the court. — United States v. Peuschel, U. 8. D. C., 
8. D. Cal., 116 Fed. Rep. 649, 

186. TRIAL—Nonsuit.—A nonsuit should not be granted 
where there is any evidence to sustain the allegations of 
the complaint.—York v. Pacific & 1. N. Ry. Co., Idaho, 69 
Pac. Rep. 1042. 

187. VENDOR AND PURCHASER — Notice. — Recital in a 
deed that itis subject to certain mortgages ina deed 
described therein is notice to all persons of such facts as 
might be ascertained by inavestigation of the record.— 
Carter v. Leonard, Neb., 91 N. W. Rep. 574. 

188. WATERS AND WATBR COURSES—Righits of Riparian 
Owners. — Appropriators of water, whose rights were ac- 
quired subsequent to those of an upper riparian owner, 
cannot complain of the use by such owner of the water 
for irrigation purposes.—Lone Tree Ditch Co. v. Cyclone 
Ditch Co., 8. Dak., 91 N. W. Rep. 82. 

189. WILLS — Codicil. — Where a will was not duly ex- 
ecuted, it is not aided by a duly executed codicil. — Jn re 
Carll’s Will, 77 N. Y. Supp. 103. 

190. WITNES8ES ~ Competency ef Widow.—A widow is 
competent to testify, against her husband's estate, fg an 
action for services rendered the husband, that the latter 
employed plaintiff. — @raves v. Graves, Ark., 69S. W. 
Rep. 54. 
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